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1 Filed Oct 26 1949 

BOARD OF TAX APPEALS FOR THE 
DISTRICT OF COLUMBIA 

Docket No. 1170. 

Industrial Coverall Laundry Corporation, Petitioner, 


v. 

District of Columbia, Respondent. 

Amended Petition 

The above-named Petitioner hereby appeals from a de¬ 
nial, by the Assessor of Taxes for the District of Colum¬ 
bia, of its claims for refund of income and franchise taxes 
for the calendar years 1946 and 1947 and requests a rede¬ 
termination of its tax liabilities for those years: 

1. Petitioner is a District of Columbia corporation, with 
its plant and offices located at 1407 Lee Highway, Arlington, 
Virginia. Prior to December 29, 1947, the name of Peti¬ 
tioner was Industrial Laundry, Inc. On that date its name 
was changed to Industrial Coverall Laundry Corporation. 
Hence, the Petitioner’s tax return for 1946 was filed in its 
old name, Industrial Laundry, Inc., and its return for 1947 
was filed in its new name, Industrial Coverall Laundry Cor¬ 
poration. 

2. The taxes in controversy are income and franchise 
taxes for the calendar years 1946 and 1947 in the respective 
amounts of $560.48 and $1,570.12, together with interest in 
the amount of $62.03 which Petitioner paid on September 
23, 1949 at the time of payment of the second installment 
of the 1947 franchise tax. 

3. Petitioner’s claims for refund, filed October 21, 1948, 
were denied by the Assessor by registered letters dated 
June 7, 1949. The Petitioner’s second claim for refund of 
1947 franchise tax, filed September 26, 1949, after payment 
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of the second installment of 1947 tax on September 23,194^, 
was denied by the Assessor by letter dated September 2^f, 
1949. 

2 4. The denial of Petitioner’s claims for refund 

was based upon the following errors: 

(a) The Assessor erred in bolding that Petitioner’s 
gross receipts from District of Columbia customers consti¬ 
tuted rentals attributable entirely to District of Columbia 
sources. 

(b) With respect to gross receipts from District of Co¬ 
lumbia customers, the Assessor erred in not giving proper 
recognition to the Petitioner’s laundering activities, ail 
performed outside the District of Columbia, and in not mak¬ 
ing any allowance therefor in determining the amount of 
income attributable to District of Columbia sources. 

(c) The Assessor erred in bolding that any greater pro¬ 
portion of Petitioner’s receipts from District of Columbia 
customers than that attributable to Petitioner’s activities 
within the District, such as pick up and delivery service, 
constituted income from District of Columbia sources. 

5. The facts on which the Petitioner relies as the basis 
of this proceeding are as follows: 

(a) In the taxable years, Petitioner was engaged in the 
business of laundering coveralls, shop coats, shirts, pants, 
towels, wiping cloths, etc., for industrial use, both for cus¬ 
tomers who owned such items and for customers to whom 
Petitioner furnished these items. 

(b) Petitioner serviced customers both within and with¬ 
out the District of Columbia. In 1946, approximately three- 
fourths (%), and in 1947, approximately two-thirds (%) ot 
the Petitioner’s operating revenues were derived from cu^ 
tomers located in the District of Columbia. 

(c) Petitioner’s charges to its customers, where Peti 
tioner furnished the coveralls, shop coats, shirts, and pant^ 
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exceeded its charges to customers who owned such items by 
an amount designed to enable Petitioner to recover 
3 its costs of these items over their normal life. In 
the case of towels, fender covers, aprons, etc., Peti¬ 
tioner charged no more to customers to whom it furnished 
such items than it charged merely for laundering in the in¬ 
stances where the customers owned them. 

(d) The furnishing of garments and the like by the Peti¬ 
tioner was a convenience to customers and a means of in¬ 
creasing Petitioner’s laundering business. Petitioner did 
not expect to, and did not in fact, realize any profits from 
the garments, towels, etc., as such. 

(e) In filing the original tax returns for 1946 and 1947 
(See attached Exhibits A and B), Petitioner erroneously 
apportioned income to the District of Columbia on the basis 
of the ratio of its gross receipts from District of Columbia 
customers to its gross receipts everywhere, thereby using 
the formula applicable only to businesses engaged in the 
manufacture and sale or purchase and sale of tangible per¬ 
sonal property. Income Tax Regulations (1946) Article 
3(b)(1); Income and Franchise Tax Regulations (1947) 
Section 10-2(d)(l). These returns disclosed tax liabilities 
to the District of Columbia in the amounts of $934.04 for 
1946 and $2,202.05 for 1947. The erroneous use of such 
formula resulted in the apportionment to the District of 
Columbia of a much larger share of Petitioner’s income 
than was properly attributable to District of Columbia 
sources. It did not give any recognition to the fact that 
Petitioner’s actual laundering activities were all performed 
outside the District of Columbia, and that a substantial part 
of Petitioner’s receipts from District of Columbia custom¬ 
ers was attributable to such laundering activities per¬ 
formed in the State of Virginia. 

(f) When Petitioner discovered the error, it promptly 
prepared amended returns for 1946 and 1947, allocating in- 
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come to the District of Columbia on the basis of its activi¬ 
ties within the District, such as pick up and delivery 
4 services. Income Tax Regulations (1946) Article 
3(b)(2), (4); Income and Franchise Tax Regula¬ 
tions (1947) Section 10-2(d)(3), (5). The amended returns 
disclosed a tax liability of $373.56 for 1946, rather than 
$934.04 as originally reported, and a tax liability of $631.93 
for 1947, rather than $2,202.05, as originally reported. Pe¬ 
titioner filed these amended returns (See attached Exhibits 
C and D) on October 21, 1948, together with claims for re¬ 
fund in the amounts of $560.48 for 1946 and $1,570.12 for 
1947 (See attached Exhibits E and F). By registered .et- 
ters dated June 7, 1949 (See attached Exhibits G and II), 
the Assessor for the District of Columbia denied the Peti¬ 
tioner’s claims for refund in full. 

(g) On September 8, 1949 the Assessor mailed Peti¬ 
tioner a bill for the second installment of the 1947 fran¬ 
chise tax, with interest from October 15, 1948. This was 
the only part of the tax for the years here involved which 
had not been paid. On September 23,1949, Petitioner paid 
under protest the said second installment of 1947 franchise 
tax in the amount of $1,101.02 together with interest from 
October 15, 1948 to September 23, 1949 in the amount of 
$62.03. (See attached Exhibit I.) Petitioner thereup 
filed claim for refund, dated September 26, 1949, coveri 
said payment. (See attached Exhibit J.) By letter da 
September 27,1949 (See attached Exhibit K), the Asses^ 
treated the said claim (Exhibit J) as an amendment of 
previous claim (Exhibit F) filed October 21, 1948. Refe 
ring to his previous letter dated June 7, 1949 (Exhibit II), 
he denied the Petitioner’s said second claim (Exhibit J) 
in full. 


Wherefore, the Petitioner prays that this Board may 
hear the proceeding and determine that Petitioner 
5 is entitled to refunds of taxes for 1946 and 1947 (to 
gether with interest paid on 1947 tax) in the amounts 


on 

ng 

ed 

or 

he 
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claimed, or in such other amounts as to the Board may 
seem just. 

Posner, Berge, Fox and Akent, 
1200 18th Street, N. W., 
Washington, D. C. 

Attorneys for Petitioner. 

By J. Fay Hall, Jr. 

District of Columbia, ss 

Ben E. Singer, being duly sworn, says that he is the Vice- 
President of the Petitioner, that he is duly authorized to 
verify the foregoing Amended Petition, that he has read 
the same and is familiar with the statements contained 
therein, and that the statements are true to the best of his 
knowledge, information, and belief. 

Ben E. Singer. 

Subscribed and sworn to before me this 24th day^of Oc¬ 
tober, 1949. 

Myrtle A. Hoffer, 

Notary Public , D. C. 

My Commission Expires Apr. 30, 1954. 


(Seal) 
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Exhibit A 


Form D-20 1946 

Excerpts of Material Part of the Original District of 
Columbia Corporation Income Tax Return for Cal¬ 
endar Year 1946. 

Industrial Laundry, Inc., 1407 Lee Highway, Arlington, Ya. 

Industrial Laundry, Inc. 

Statement of Operations Year Ended December 31 , 1946 . 


Sales $156,323.20 

Less: Discounts 489.27 


Net Sales 


Operating Costs and Expenses 


Merchandise 

52,447.34 

Salaries and Wages 

44,001.84 

Depreciation of Fixed Assets 

5,016.61 

Interest 

4,097.29 

Repairs 

3,387.41 

Supplies 

5,601.50 

Coal 

2,568.82 

Rent 

1,750.00 

Selling Expenses and Advertising 

1,655.69 

Delivery Expenses 

2,990.35 

Taxes 

1,777.77 

Insurance 

1,257.22 

Electricity 

1,296.47 

Legal and Accounting 

1,693.24 

Stationery, Printing, Office 


Expenses 

1,293.96 

Freight 

714.84 

Water 

597.44 

Telephone 

432.10 

Miscellaneous Expenses 

889.95 


Total Operating Costs and Expenses 


Net Operating Profit 


$155,833, 


93 


133,469.84 

$22,364.09 
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1,075.62 

594.63 

396.92 

- 2,067.17 


Total Profit for the Year-Per Books $24,431.26 

7 Net Income Tax Computation 

All District 

Sources Sources 

27. Net taxable income (Item 13 

minus Item 26). $24,431.26 $ 18,680.83 

28. Amount of tax (Five per cent 

of Item 27). 934.04 

Computation of District of Columbia Apportionment 

Factor 


$155,833.93 

119,154.99 


.764628 


A. Total net sales and/or charges for services 

performed, within and without the District 
of Columbia. 

B. Total net sales and/or charges for services 
performed, within the District of Columbia 

C. District of Columbia apportionment factor 


Other Income 
Discounts 

Bad Debts Recovered 
Profit on Equipment Sold 


i 
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Form D-20 


Exhibit B 


1947 

Excerpts of Material Part of the Original District or 
Columbia Corporation Income Tax Return for Cal¬ 
endar Year 1947. 

Industrial Coverall Laundry Corporation 
1407 Lee Highway, Arlington, Va. 

Industrial Coverall Laundry Corporation 
Statement of Operations Year Ended December 31,1947 


Sales 

Rentals $200,390.74 

Laundering 10,146.69 

Replacements 10,572.88 

Rags 1,659.69 

Total Sales $222,770.00 

Less: Discounts 893.91 

Net Sales $221,876.09 

Operating Costs and Expenses 

Payroll (No Officers Included) 58,096.44 

Merchandise 50,350.78 

Washroom Supplies 6,047.04 

Interest 5,957.13 

Depreciation of Equipment 5,217.61 

Legal and Accounting 4,865.68 

Delivery Expenses 4,079.02 

Machinery and Building Repairs 3,169.64 
Coal 2,542.29 

Advertising and Selling Expenses 2,055.93 
Plant Supplies 2,017.49 

Insurance 1,808.59 

Rent 1,800.00 

Office Supplies and Expenses 1,703.67 
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Taxes 

1,608.39 


Electricity 

1,334.17 


Miscellaneous Expenses 

901.36 


Telephone and Telegraph 

719.40 


Water 

711.43 


Freight and Cartage 

631.48 


Bad Debts 

533.31 


Advertising—Classified 

321.41 


Dues and Contributions 

322.50 


Loss on Equipment Sold 

86.79 


Total Operating Costs and Expenses 

156,881.55 

Net Operating Profit 


$ 64,994.54 

Other Income 



Discounts on Purchases 

$ 730.48 


Bad Debts Recovered 

366.53 

1,097.01 



Total Profit for the Year 


$ 66,091.55 

9 Net Income Tax Computation 



All 

District 


Sources 

Sources 

27. Net taxable income (Item 

13 


minus Item 26). 

.. $66,091.55 

$44,040.96 

28. Amount of tax (Five per cent 


of Item 27). 

. • • 

2,202.05 


Computation of District of Columbia Apportionment 


Factor 

A. Total net sales and/or charges for services 
performed, within and without the District 

of Columbia. $221,876.09 

B. Total net sales and/or charges for services 
performed, within the District of Columbia 147,850.02 


C. District of Columbia apportionment factor .666363 

• ••••••••• 
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[Note : The substance of attached Exhibit C is embodied 
in Appendices I and II to the Board’s Findings, infra pp. 
23-25 and that of attached Exhibit D is embodied in Ap¬ 
pendices III and IV to said Findings, infra, pp. 25-27.] 

• *##***•*• 

14 Exhibit E 

Claim for Refund of Income or Franchise Tax. 

To be Filed with the Assessor of the District of Columbia 

Name of Taxpayer Industrial Coverall Laundry Corpora¬ 
tion (changed from Industrial Laundry, Inc.) 

Business address 1407 Lee Highway, Arlington, Va. 
Residence 

The deponent, being duly sworn according to law, de¬ 
poses and says that this statement is made on behalf of the 
taxpayer named, and that the facts given below are true 
and complete: 

1. Period from January 1,1946 to December 31,1946. 

2. Amount paid $934.04. 

3. Dates of payment April 15, 1947—$467.02 and Oc¬ 
tober 9, 1947—$467.02. 

4. Amount of refund claimed $560.48. 

The deponent verily believes that this claim should be 
allowed for the following reasons, and is founded upon the 
following specific grounds: 

Taxpayer is a corporation operating an industrial laun¬ 
dry. Its only plant is located in Rosslyn, Va. It does not 
maintain any store, office, warehouse or plant of any kind 
in the District of Columbia. It does, however, have a num¬ 
ber of customers located in the District of Columbia, who 
are serviced solely by means of trucks operating from the 
plant in Virginia who come into the District of Columbia, 
pick up the soiled laundry and then return it cleaned sev¬ 
eral days later. 

In preparing its tax return for 1946, taxpayer errone¬ 
ously included as sales attributable to D. C. sources the en- 
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tire amount of its business done with customers located in 
D. C., whereas it should have reported only that portion of 
such sales located in D. C. which are directly attributable 
to D. C. activity, namely, pickup and redelivery ser¬ 
vice. 

15 Accordingly, an amended tax return has been pre¬ 
pared for 1946 showing the correct allocation of in¬ 
come. Said amended return is being filed simultaneously 
with this claim. 

(See amended Tax Return Filed Simultaneously) 

Taxes Paid $934.04 

Taxes Per Amended Return 373.56 

Overassessment $560.48 

Filed October 21, 1948. 


16 Exhibit F 

[This is the claim for refund for 1947 and is the same as 
Exhibit E except for the following: ] 

• ••##*•••* 

1. Period from January 1, 1947 to December 31, 1947. 

2. Amount paid $1,101.03. 

3. Dates of payment April 15,1948. 

4. Amount of refund claimed $469.10. 

5. Amount to be abated $1,101.02. 

• **##••••* 

17 Taxes Paid April 15, 194S $1101.03 

Tax Per Amended Return 631.93 

Refund Claimed 469.10 

Abatement Claimed for Second Install¬ 
ment Due October 15, 1948 Which 
Has Not Been Paid 1101.02 

Total Overassessment $1570.12 


• ••••••••• 
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18 Exhibit G 

Government of the District of Columbia 
Office of the Assessor 

Income and Franchise Tax Division 
District Building 
14th and E Streets, N. W. 

Washington 4, D. C. 

Registered Letter June 7, 1949 

Return Receipt Requested 

Industrial Laundry, Inc. Re: File #6200 

1407 Lee Highway 
Arlington, Virginia 

Gentlemen: 

Reference is made to your claim for refund of District of 
Columbia corporation income tax for the year 1946 in ithe 
amount of $560.48. As the basis of your claim you seek to 
reclassify the gross income of your corporation due to that 
arising from rental of garments and that arising from 
laundry service performed outside the District of Colom¬ 
bia and have recomputed the apportionment factor in ac¬ 
cordance with your determination of the amount of gross 
income attributable to each source. In the returns filed 
originally you had used a factor consisting of gross re¬ 
ceipts from District of Columbia customers divided by total 
gross receipts from all sources. 

It is our understanding from the information contained 
in the claim for refund and in the amended return accom¬ 
panying it, as well as from our several conferences with 
Mr. Goldwyn, that in the year 1946 there was $15,575.02 de¬ 
rived from charges made for laundry of garments owned 
by your customers. The remainder of the gross receipts, 
except for a small amount of cash discounts, we under¬ 
stand, arose entirely from charges made for the use of ^ar- 
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ments owned by your corporation and furnished to your 
customers under the provisions of a written agreement, 
blank copy of which has been furnished us. 

19 Careful consideration has been given to your claim 
and all information presented in support thereof. 
We are of the opinion that the income derived from the 
rental to District of Columbia customers of garments owned 
by the corporation is income from District of Columbia 
sources and was properly reported in the return originally 
hied. Since no information has been furnished as to what 
part of the gross receipts from laundering garments owned 
by your customers was received from those located in the 
District of Columbia, it does not appear that there is any 
basis for a recomputation of income subject to the tax and 
your claim is therefore denied. 

Yours very truly, 

(Signed) C. A. Beard, Jr. 

C. A. Beard, Jr., 

Administrator 

Income & Franchise Tax Division. 


Exhibit H 

[This is the Assessor’s letter denying the claim for re¬ 
fund for 1947 and, except for the year and amounts, is sub¬ 
stantially the same as Exhibit G.] 
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26 Filed Mar 13 1950 

Findings of Fact & Conclusions of Law 
Findings of Fact 

1. Petitioner, Industrial Coverall Laundry Corporation, 
is, and during the whole of the years 1946 and 1947, was 
District of Columbia corporation. Prior to December ^9, 
1947, its name was Industrial Laundry, Inc. During all 
of 1946 and 1947, petitioner’s plant and offices were located 
in Arlington, Virginia, less than a mile from the District of 
Columbia. It had no office, plant, warehouse, or other plape 
of business within the District. 

2. During both of the years involved petitioner was en¬ 
gaged in the business of laundering towels, coveralls, shop 
coats, shirts, pants and aprons belonging to its customers, 
and also furnishing such articles belonging to it, to its cus¬ 
tomers on a rental or loan basis, which consisted of deliv¬ 
ering such items to its customers in a clean condition, call¬ 
ing for them when they were soiled and replacing them with 
clean articles, taking back the soiled articles, subjecting 
them to a cleaning process, and returning them for further 
use by the customer. All of the cleaning and auxiliary proc¬ 
esses occurred in petitioner’s plant in Arlington. 

3. In those cases in which the articles, other than towe s, 

belonged to petitioner, the charges made to custoijn- 

27 ers were higher than in those instances where the 
articles belonged to the customers. In 1946 about 

90% of petitioner’s revenues were derived from articles 
owned by it; and in 1947 the percentage was about 95%. 
About 65% of such business was for coveralls, 30% f|>r 
towels, and 5% for other articles. Petitioner’s charges fbr 
coveralls in 1946 were fifty cents when the coveralls be¬ 
longed to petitioner, and forty cents when they belonged |to 
the customer; in 1947 its charges for coveralls were 60 cen|ts 
and 50 cents, respectively. As to towels, the charges wej*e 
the same whether the towels belonged to petitioner or its 
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customers. The additional charge when the articles be¬ 
longed to petitioner was designed approximately to cover 
the cost of the article during its useful life. The reason it 
made the same charges for towels belonging to petitioner 
as those belonging to its customers, was because the cost of 
handling the towels belonging to petitioner was less than 
the cost when the articles belonged to the customer, by rea¬ 
son of the absence of necessity for assorting and the seeing 
to it that each customer got back its own goods. Petitioner 
considered that this fact offset its expense of furnishing the 
towels. In the case of other articles, the customer was en¬ 
titled to receive articles of particular sizes or suitably 
marked, which involved additional handling. 

4. Petitioner had customers in Virginia, in Maryland, 
and in the District of Columbia. 

5. In 1946 petitioner’s receipts from operations from all 
sources amounted to $155,833.93, composed as follows: 

1946 


Sales Rentals.$131,798.03 

Other Laundering Sales. 15,575.02 

Replacements Charged. 8,950.15 


$156,323.20 

Less discounts. 489.27 


$155,833.93 

76.4628% of such receipts were from customers in the Dis¬ 
trict of Columbia. During that year petitioner’s net tax¬ 
able income from all sources was $24,431.26. 76.4628% of 
that amount is $18,680.83. 

28 6. Within the time prescribed by law, petitioner 

filed its income tax return for 1946 showing a net 
income taxable by the District of Columbia of the last-named 
amount, and a tax due thereon of $934.04, which tax was 
duly paid within the times required by law. 

7. In 1947 petitioner’s receipts from operations from all 
sources amounted to $221,876.09, composed as follows: 
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1947 

Sales Rentals . $200,390.74 

Other Laundering Sales . 10,146.69 

Replacements Charged (includes rag 
sales) . 12,232.57 

$222,770.00 

Less discounts. 893.91 


— 

$221,876.09 


66.6363% of such receipts were from customers in the dis¬ 
trict of Columbia. During that year petitioner’s net tax¬ 
able income from all sources was $66,091.55. 66.6363% of 
that amount is $44,040.96. 

8. Within the time prescribed by law, petitioner filed its 
franchise-tax return for 1947, showing a net income taxable 
by the District of Columbia of the last-named amount, and 
a tax due thereon of $2,202.05, one-half of which tax was 
duly paid within the time required by law. 

9. Pursuant to Title II, section 4(b) of the Act of July 
26, 1939, 53 Stat. 1088 [D. C. Code 1940, sec. 47-1504(f)] 
the Commissioners of the District of Columbia adopted and 
there were in force with reference to 1946 income, the fol¬ 
lowing regulations: 

“Article 1. Allocation or apportionment of corporate 
income.— 

The word ‘allocated’ as hereinafter used in reference to 
corporate income and deductions therefrom means a de¬ 
termination based upon actual figures specifically applicable 
thereto; and the word ‘apportioned’ so used means a rata¬ 
ble portion determined on a percentage basis. 

If the entire gross income of any corporation is derived 
from sources within the District, all of such income shall 
be allocated to the District. If the gross income of 
29 any corporation is derived from sources both within 
and without the District such gross income shall!be 
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allocated or apportioned in accordance with the specific 
provisions or formulae of this article. 

(a) Income specifically allocated.—Interest, dividends, 
rents and royalties, received from sources in the District 
shall be allocated to the District; interest, dividends, rents 
and royalties, received from sources without the District 
shall be allocated without the District. 

The gross income remaining after deducting the above 
items specifically allocated, hereinafter referred to as gross 
income from trade or business, shall be apportioned or 
allocated, in accordance with the formulae or upon the basis 
hereinafter specified. 

(b) Income from trade or business.—If the trade or busi¬ 
ness of the corporation is carried on entirely within the Dis¬ 
trict, the entire gross business income shall be allocated to 
the District; if the trade or business of the corporation is 
carried on partly within and partly without the District, 
that portion of the gross business income to be allocated to 
the District shall be determined as follows: 

( 1 ) * * * 

(2) Where gross income for any taxable year is derived 
from work done or services performed, the portion thereof 
to be apportioned to the District shall be such percentage 
of the total of such income as the aggregate of charges for 
such work done and services performed in the District bears 
to the aggregate of such charges for work done and services 
performed by the corporation everywhere. 

(3) * • • 

30 (4) * * * 

If the Assessor shall conclude that the use of any 
of the formulae or methods herein referred to would result 
in an inequitable tax in any specific instance, he shall de¬ 
termine the gross income from District sources by such 
other method as, in his opinion, is equitable. 

(c) Deductions from gross income.—Where part of any 
gross income is apportioned, to the District, the deductions 
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applicable thereto and allowable as such under Section 5 
of the Act shall be apportioned on the same basis as that 
used in apportioning such gross income, unless, in the opin¬ 
ion of the Assessor, such deductions should be allocated. ” 

10. Pursuant to the provisions of Article 1, Title X, 
section 2 of the District of Columbia Income and Franchise 
Tax Act of 1947, approved July 16, 1947 [D. C. Code 1940, 
Supp. VII, sec. 47-1580(a)], the Commissioners adopted 
and there were in force with reference to 1947 incomes the 
following regulations: 

“§10-2(d) Income from Trade or Business. 

If the trade or business is carried on entirely within |the 
District, the entire gross business income shall be allocated 
to the District; if the trade or business is carried on partly 
within and partly without the District, that portion of ;he 
gross business income to be allocated or apportioned to ;he 
District shall be determined as follows: 

(1) Where gross income for any taxable year is derived 
from the manufacture and sale or purchase and sale of 
tangible personal property, the portion thereof to be ap¬ 
portioned to the District shall be such percentage of the 
total of such gross income as the sales within the District 
during such taxable year bear to the total sales of the tax¬ 
payer for such taxable year. 

* * • • * 

(3) Where gross income for any taxable year is derived 
from work done or services performed, the portion thereof 
to be apportioned to the District shall be such percentage 
of the total of such income as the aggregate of charges l or 
such work done and services performed in the District 
bears to the aggregate of such charges for work done and 
services performed by the taxpayer everywhere. 
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31 (5) Where the Assessor shall determine that the 

formulae herein prescribed are inapplicable or in¬ 
equitable to the taxpayer and the District in any case, and 
that the taxable net income of such taxpayer from within 
the District may be more accurately determined by the use 
of separate accounting, the Assessor may require such tax¬ 
payer to report its net income from within the District on 
the basis of separate accounting and he may assess the tax 
on the net taxable income as determined on such basis. If 
it shall appear to any taxpayer that the formulae herein 
prescribed are inapplicable to its business or will operate 
so as to apportion to the District a greater portion of the 
net taxable income of such taxpayer than is fairly attribut¬ 
able to the District, such taxpayer may file with the Asses¬ 
sor a statement of its objections to the use of such formulae 
together with a proposed alternative method of apportion¬ 
ment. Such statement and proposal shall be supported by 
whatever evidence the taxpayer deems necessary or the 
Assessor may request. In such cases where, in the opinion 
of the Assessor, an equitable tax will result, the net taxable 
income from within the District may be determined by 
applying the factor determined in accordance with the ap¬ 
propriate formula herein referred to against the total net 
income of the corporation or unincorporated business re¬ 
ported for Federal income tax purposes: Provided, how¬ 
ever, That before apportionment, such Federal figure shall 
be adjusted by deducting therefrom any non-taxable divi¬ 
dends received and any other items not taxable under the 
District income tax law and by adding to such Federal figure 
such income taxes and other items which are allowable de¬ 
ductions under the Federal law but not allowable as deduc¬ 
tions under the District law and by making proper allowance 
for the $10,000 exemption to an unincorporated business 
under the District Act. If, however, the Assessor shall con¬ 
clude that the use of any of the formulae or methods herein 
referred to would result in an inequitable tax in any spe- 
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cific instance, he shall determine the gross income frc)m 
within the District by such other method as, in his opinion, 
is equitable. The burden of showing that any of the formu¬ 
lae prescribed herein is inapplicable or operates unfairly 
in any case shall rest upon the complaining taxpayer.” 

11. On October 21, 1948 petitioner filed an amended in¬ 
come-tax return for 1946, and an amended franchise-tax 
return for 1947. In these amended returns, petitioner 
undertook to ascertain what portion of its receipts was f Dr 
rental charges for coveralls, etc.; these amounts were de¬ 
ducted from its total receipts, and the balances were desig¬ 
nated as receipts from (1) laundering petitioner’s own 
goods and (2) laundering customers’ goods. 

For 1946, it apportioned to the District of Columbia 
76.4628% of the amount ascertained by it to be rental 
charges; and it apportioned to the District 32.1% of 
76.4628% of the amounts ascertained to be for laundering, 
the 32.1% being claimed to be the ratio which its delivery 
expenses plus its costs for merchandise bore to i|ts 
32 receipts from laundering. 

For 1947, it apportioned to the District of Colum¬ 
bia 66.6363% of the amount ascertained by it to be rentbl 
charges; and it apportioned to the District 20.5% of 
66.6363% of the amounts ascertained to be for laundering, 
the 20.5% being claimed to be the ratio which its delivery 
expenses plus its cost for merchandise bore to its receipts 
from laundering. 

These calculations resulted in petitioner’s computation 
of District income of $45,067.60 for 1946, and an apportion¬ 
ment factor of 30.5806%, and of $40,260.87 for 1947, and 
an apportionment factor of 19.1229%. The taxes which 
it computed on the basis of these calculations amounted ;o 
$373.56 for 1946 and to $631.93 for 1947. 

On October 21, 1948 it filed claims for refunds of tike 
excess of the amount of taxes paid over the amounts shovU 
by its amended returns. 
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12. Neither the amended returns nor the claims for re¬ 
fund, nor a combination thereof presented a formulae 
within the meaning of the Regulations referred to in Find¬ 
ings of Fact Nos. 9 and 10, but such formulae can be gath¬ 
ered by induction from the facts stated in the amended re¬ 
turns and in the schedules attached thereto, copies of which 
are made a part of these findings as Appendixes I, II, 
III, and IV, and petitioner’s theory and method were clear 
to the official of the Assessor’s office having charge of the 
matter. Although petitioner’s theory is intelligible, never¬ 
theless, petitioner has not shown that the formula pre¬ 
scribed by the Regulation is inapplicable or apportions to 
the District a greater portion of petitioner’s gross income 
than is reasonably attributable to sources within the Dis¬ 
trict, nor that petitioner’s theory would be appropriate if 
such condition existed. 

13. On June 7, 1949 petitioner’s claims for refunds were 
denied by the Assessor. 

33 On September 1, 1949 petitioner appealed to this 
Board from this action of the Assessor. 

14. On September 26, 1949 petitioner paid the second 
half of the tax for 1947 with interest thereon amounting to 
$62.03, and on September 27, 1949 filed a second claim for 
refund of the 1947 tax. This claim was denied by the 
Assessor on September 27, 1949. On October 26,1949 peti¬ 
tioner filed its amended petition herein. 

15. At the hearing, petitioner, over the objection of the 
District, suggested a different method of computation from 
that which had been presented to the Assessor, in that 
instead of using the ratio of delivery expenses plus cost 
for merchandise to receipts from laundering, it used the 
ratio of delivery expenses plus cost of merchandise to 
total expenses. The difference between the results result¬ 
ing from the use of these alternative computations was a 
slightly smaller claimed refund than had resulted from the 
computations used in the amended returns. 
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Conclusions of Law 

1. All of the services performed by petitioner for Dis¬ 
trict of Columbia customers were performed in the District 
of Columbia within the meaning of Article 1(b)(2) of the 
Regulations applicable to 1946 incomes and Section 
10-2(d)(3) of the Regulations applicable to 1947 incomes. 
The formulae prescribed by the Regulations are not in¬ 
applicable to petitioner’s business and do not operate so 
as to apportion to the District a greater portion of its 
gross income that is reasonably attributable to sources 
within the District. 

2. The action of the Assessor in denying petitioner’s 
claims for refunds was correct and should be affirmed. 

Decision will be entered for respondent. 

34 Appendix I 

DISTRICT OF COLUMBIA 
CORPORATION INCOME TAX RETURN 

1946 

Item No. All Sources District Sources 

27. Net taxable income $24,431.26 $7,471.23 

28. Amount of tax (Five per cent of Item 27) $ 373.56 

Computation of District of Columbia Apportionment Factor 

A. Total net sales or charges for services 

performed within and without the Dis¬ 
trict of Columbia (item 1 column 1) 
and/or (item 4) $147,373.0 

B. Total net sales and/or charges for ser¬ 

vices performed within the District of 
Columbia 45,067.6 

C. District of Columbia apportionment fac¬ 
tor (Item B divided by item A) 30.5806% 
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35 Appendix II 

INDUSTRIAL LAUNDRY, INC. 
SCHEDULE SHOWING ALLOCATION OF SALES TO 
D. C. SOURCES YEAR ENDED DECEMBER 

31, 1946 

Sales—Rentals $131,798.03 

Less: Towel Sales—35% 46,129.31 


Rental Value of Coveralls etc. $85,668.72 
Charge for Rental—20% 17,133.74 


Laundering Value of Coveralls $68,534.98 
Laundering Value of Towels 46,129.31 
Other Laundering Sales 15,575.02 

Total Laundering Sales $130,239.31 

Allocated to Sources Outside D. C. 23.5372% 30,654.69 

Allocated to D. C. Sources 76.4628% $99,584.62 
Delivery and Merchandise Costs: 

Delivery Cost: 

Drivers’ Salaries $10,246.44 
Gas, Oil, Repairs etc. 2,990.35 
Depreciation of 
Del. Equip. 1,365.84 

Insurance and Taxes 864.28 $15,466.91 


Merchandise Costs: 

Merchandise 

Purchases $52,447.34 

Less: Replacements 
charged 


8,950.15 


25 


Net Merchandise 
Cost $43,497.19 

Less: Rental Sales 
charged 17,133.74 


Merchandise Costs Absorbed 26,363.45 


Total Delivery and 
Merchandise Costs $41,830.36 

Ratio to Sales of $130,239.31 32.1% 

ALLOCATION OF SALES TO D. C. 

Laundry Sales—As Above $99,584.62 

Delivery and Merchandise Ratio 32.1% 

Laundry Sales Allocated to D. C. $31,966^66 

Rental Sales—As Above $17,133.74 

D. C. Ratio 76.4628% 

Rental Sales Allocated to D. C. 13,100L94 


35A 


Total Sales Allocated to D. C. 

• ••••# 
Appendix III 

Amended Return 


$45,067 


CORPORATION FRANCHISE TAX RETURN FOR 
CALENDAR YEAR 1947 


Within and without Within 
the District the Distil < 


Item No. 

27. Net taxable income $66,091.55 $12,638 

28. Am ount of tax (Five per cent of Item 27) $ 631 


60 


ict 

62 

93 


Computation of District of Columbia Apportionment Facior 

A. Total net sales or charges for services 
performed within and without the Dis- 
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trict of Columbia (item 1 column 1) 

and/or (item 4) $210,537.43 

B. Total net sales and/or charges for 
services performed within the District 

of Columbia 40,260.87 

C. District of Columbia apportionment 

factor (item B divided by item A) 19.1299% 

36 Appendix IV 

INDUSTRIAL COVERALL LAUNDRY CORPORATION 
SCHEDULE SHOWING ALLOCATION OF SALES 
TO D. C. SOURCES YEAR ENDED DE¬ 
CEMBER 31, 1947 

Sales—Rentals $200,390.74 

Less: Towel Sales—35% 70,136.76 

Rental Value of Coveralls, etc. $130,253.98 
Charge for Rental—16%% 21,709.00 

Laundering Value of Coveralls $108,544.98 
Laundering Value of Towels 70,136.76 
Other Laundering Sales 10,146.69 

Total Laundering Sales $188,828.43 

Allocated to Sources Outside D.C. 33.3637% 63,000.15 

Allocated to D. C. Sources 66.6363% $125,828.28 

Delivery and Merchandise Costs: 

Delivery Costs: 

Drivers 9 Salaries $14,902.23 

Gas, Oil, Repairs, etc. 4,079.02 

Depreciation of Del. 

Equip. 2,042.67 

Insurance and Taxes 1,247.05 $22,270.97 
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Merchandise Costs: 

Merchandise 

Purchases $50,350.78 

Less: Replacement 
charges 12,232.57 

Net Merchandise 
Cost $38,118.21 

Less: Rental Sales 
Charged 21,709.00 

Merchandise Costs Absorbed 16,409.21 

Total Delivery and Merchan¬ 
dise Costs $36,680.18 

Ratio To Sales of $188,828.43 20.5% 

ALLOCATION OF SALES TO D. C. 

Laundry Sales—As above $125,828.28 

Delivery and Merchandise Ratio 20.5% 

Laundry Sales Allocated to D. C. $25,794.80 

Rental Sales—As Above $21,709.00 

D. C. Ratio . 66.6363% 

Rental Sales Allocated to D. C. 

Total Sales Allocated to D. C. 


14,466107 

$40,26087 
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37 Filed Mar 13 1950 

Memorandum 

The principal controversy in this matter arises in re¬ 
gard to petitioner’s activities relating to its own goods. 
Petitioner contends that it is entitled to segregate what it 
designates as compensation for the laundering of such 
articles, and to be subject to the taxation by the District 
on only that portion of such compensation as is attribut¬ 
able to pick-up and delivery service in the District. The 
conclusion of the Board is to the contrary. The services 
to District of Columbia customers performed by petitioner 
relating to articles owned by petitioner, consisted of the 
furnishing of clean articles fit for use. The cleaning, sort¬ 
ing, packaging, etc., were no concern of petitioner’s cus¬ 
tomers. It was entirely immaterial to them whether peti¬ 
tioner laundered them or threw them away after use and 
furnished new ones as required by the customer. The 
customer’s only interest was in having clean articles fur¬ 
nished for its use. 

Petitioner received no compensation for the laundering 
of its own articles. That was simply a means of putting 
itself in a position to comply with its contractual obliga¬ 
tions to its customers. The nature of this aspect of a busi¬ 
ness like petitioners is aptly described in Harper v. Alder- 
son, 126 W. Va. 707, 30 S. E. (2d) 521, although the legal 
points involved were quite different from those in- 

38 volved in this. The fact that work was done outside 
of the District was held irrelevant in Eastman Kodak 

Co. v. District of Columbia, 76 U. S. App. D. C. 339, 131 
F. (2d) 347, in a situation involving sales in the District 
of merchandise produced elsewhere. In Warner Bros. v. 
District of Columbia, 83 U. S. App. D. C. 158, 168 F. (2d), 
157, where motion-picture films were the result of a produc¬ 
tion and manufacturing process in places other than the 
District of Columia, it was held that the receipts from the 
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exhibition of the pictures in the District were properly 
taxable by the District. 

As to laundering work done by petitioner with resp ect 
to its customers’ own goods, there were no data furnished 
either to the Assessor or to the Board by which it could 
be determined how much of those revenues was derived 
from District of Columbia sources and how much from 
sources outside the District. Furthermore, the amount 
was comparatively insignificant being $15,575.02 for 1^46 
and $10,466 for 1947, and the tax differences would be so 
small as to bring into operation the doctrine de minimis, 
particularly under the well-settled principle that by reason 
of the fact that a division of revenues and costs in accord¬ 
ance with State lines cannot be made for a unitary business 
with more than approximate correctness, Norfolk & West¬ 
ern Railway Co. v. North Carolina, 297 U. S. 682, 685, and 
that a rough approximation in apportionment rather than 
precision is sufficient, International Harvester Co. v. Evatt, 
329 U. S. 416, 422. 

It should be remarked that the Board has quite libers illy 
construed the regulation in regard to the furnishing of 
alternative formulae by petitioner, perhaps more liberally 
than they should have been interpreted, and such action 
should not be considered as establishing a precedent cov¬ 
ered by the doctrine stare decisis. 

Lawrence Koenigsberger, 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia. 

39 Filed Mar 13 1950 

Decision 

This proceeding came on to be heard upon the petition 
filed herein; and upon consideration thereof and of the 
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evidence adduced at the hearing on said petition, it is, hy 
the Board, this 13th day of March, 1950, 

Adjudged and Determined, That the action of the Asses¬ 
sor in denying the claims of petitioner, Industrial Coverall 
Laundry Corporation, for refund of income tax for 1946, 
and franchise tax for 1947, herein appealed from, be, and 
it is hereby, affirmed. 

Lawrence Koenigsberger, 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia. 

• ••••••••• 

40 Filed Apr 111950 

Petition, of Taxpayer for Review by the United States 
Court of Appeals for the District of Columbia Circuit 
of a Decision by the Board of Tax Appeals for the Dis¬ 
trict of Columbia 

Industrial Coverall Laundry Corporation, the taxpayer 
and the petitioner in this cause, by Posner, Berge, Fox & 
Arent, counsel, hereby files its petition for a review by the 
United States Court of Appeals for the District of Colum¬ 
bia Circuit of the decision of the Board of Tax Appeals for 
the District of Columbia rendered March 13, 1950 affirming 
the action of the Assessor of the District of Columbia in 
denying the petitioner’s claims for refund of income tax 
for 1946 in the amount of $560.48 and franchise tax for 
1947 in the amount of $1,570.12, plus interest of $62.03 paid 
thereon by the petitioner. 

I. 

The petitioner is a corporation organized and existing 
under and by virtue of the laws of the District of Columbia. 
In the taxable years 1946 and 1947 its plant and office were 
located at 1407 Lee Highway, Arlington, Virginia, and it 
had no office, plant, warehouse, or other place of business 
within the District of Columbia. 
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Nature of the Controversy 


(a) The controversy involves the question of allocation 
and apportionment of income attributable to District of 

Columbia sources; and the principal issue is whether 
41 receipts from certain of the petitioner’s District of 

Columbia customers constituted, in their entirety, 
rentals for the use of property, or whether some part of 
such receipts should be attributed to sources outside the 
District by reason of services which the petitioner per¬ 
formed outside the District. 

(b) In the taxable years the petitioner was engaged in 
the laundry business, dealing with such items as coveralls, 
shop coats, pants, aprons, wiping towels, etc., for garage 
mechanics, printing shops, service stations, and for other 
industrial use. It had customers both within and without 
the District of Columbia. In 1946 about three-fourths, and 
in 1947 about two-thirds, of petitioner’s gross revenues 
were derived from its District customers. Some of the 
petitioner’s customers owned their garments and towels, 
and to these the petitioner furnished only laundry seiwice. 
In other cases, the petitioner supplied the garments and 
towels to the customer in addition to furnishing the re¬ 
quired periodic laundering of such items. Where the peti¬ 
tioner supplied garments to its customers, its charge per 
washing exceeded the charge to customers who owned their 
garments by an amount designed to enable petitioner to 
recover its cost over the estimated life of the garment. |This 
excess charge averaged about 20 per cent in 1946 and dbout 
16% per cent in 1947 of the receipts from customers to 
whom petitioner supplied the garments. No excess charge 
was made where petitioner furnished towels to a custojmer, 
because economies resulting from not having to identify 
towels as belonging to a particular customer offset the de¬ 
preciation expense on the petitioner’s towels. The jpeti- 


32 


tioner operated its own trucks and made deliveries to and 
picked up soiled laundry from its customers. The washing, 
extracting, dry-conditioning, pressing, sorting, mending, 
and packaging of the garments, towels, etc., were all per¬ 
formed at the petitioner’s plant in Arlington, Virginia. 

(c) In each of the years involved, tax was assessed, col¬ 
lected and paid to the District of Columbia on the same 
ratio of the petitioner’s net income from all sources that 
its gross revenues derived from District of Columbia cus¬ 
tomers bore to gross revenues derived from custo- 

42 mers everywhere. That was in accordance with the 
method or formula of apportionment erroneously 
used by the petitioner in its original returns for 1946 and 
1947. Thus, of the petitioner’s net income of $24,431.26 
from all sources in 1946, $18,680.83 was apportioned to the 
District and a tax of $934.04 was paid thereon. And of the 
petitioner’s net income of $66,091.55 from all sources in 
1947, $44,040.96 was apportioned to the District and a tax 
of $2,202.05 was paid thereon, together with interest of 
$62.03. 

(d) It is the position of the petitioner in this cause that 
such method, while applicable to a business engaged in the 
manufacture and sale or purchase and sale of tangible per¬ 
sonal property, is not properly applicable to the petition¬ 
er’s business, but that the formula provided by the District 
of Columbia regulations in the case of service businesses 
is the proper one. Upon discovering its error, the peti¬ 
tioner on October 21, 1948 filed amended returns for 1946 
and 1947, recomputing income attributable to District of 
Columbia sources according to the service business formula, 
i.e., in the ratio of its charges for services performed in the 
District to its charges for services performed both within 
and without the District. For that purpose, the petitioner 
first ascertained the amount of its receipts which repre¬ 
sented charges merely for the use of the garments, and this 
amount, to the extent received from District customers, was 
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fully attributed to the District. The remainder was treated 
as charges for services, subject to apportionment in accor¬ 
dance with the place where the services were performed. 
Then the petitioner ascertained its net merchandise costs 
in the case of District customers and its delivery expenses 
to such customers, so as to have a fair measure of the 
amount of receipts from District customers which repre¬ 
sented charges for services performed within the District. 
The amended return for 1946 showed net income attribut¬ 
able to the District in the amount of $7,471.23 and a tax of 
$373.56. The amended return for 1947 showed net income 
attributable to the District in the amount of $12,638.62 and 
a tax of $631.93. At the same time, the petitioner died 
claims for refund of the taxes which had been overpaid. 

(e) The Assessor of the District of Columbia de- 
43 nied the petitioner’s claims for refund in full on 
June 7,1949, and on September 1,1949 the petitioner 
appealed to the Board of Tax Appeals. On September! 26, 
1949, pursuant to a bill received from the Assessor, peti¬ 
tioner paid the second half of the tax for 1947 under pro¬ 
test in writing, together with interest amounting to $62.03, 
and on September 27, 1949 filed a second claim for refund 
of the 1947 tax. The Assessor denied this claim on Sep¬ 
tember 27, 1949, and on October 26, 1949 petitioner filed an 
amended petition with the Board of Tax Appeals. 

(f) On March 13, 1950, after the proceeding was heard 
and both parties had filed briefs and made oral argument, 
the Board of Tax Appeals rendered its Findings of Fact, 
Conclusions of Law, and Decision affirming the action of 
the Assessor. 


The petitioner, being aggrieved by the Findings of Fjact 
and Conclusions of Law contained in said Findings ^nd 
Opinion of the Board of Tax Appeals, and by its Decision 
entered pursuant thereto, desires to obtain a review thereof 
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by the United States Court of Appeals for the District of 
Columbia Circnit. 

Posner, Berge, Fox & Arent, 
Counsel for Petitioner, 

1200 18th Street, N. W., 
Washington, D. C. 

By J. Fay Hall, Jr. 
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EXHIBITS. 

152 Petitioner’s Exhibit 5 

Price List WH3 December 2,1946 

PRICE LIST 


Items 

Rental 

Replacement 

Laundry 

Machine Wiping Towels, 




each. 

$ .02 

$ .08 


Printer’s Wiping Towels, 



i 

each. 

.03 

.12 

1 

Coveralls, each. 

, .60 

4.00 

$ .50 

Shop Coats, each. 

.50 

3.00 

.45 

Shirts . 

.25 

2.00 

.20 

Pants . 

. .40 

2.50 

.35 

Fender Covers. 

. .25 

1.50 

i5 

Aprons . 

. .20 

1.00 

4 o 

Rags, lb. 



.. $ 45 

Drop Cloths, small. 



,. .15 

large . 



> . 1.00 

Cap Tops . 


• —. 

.. .^0 


Minimum Towel Service, 75^ per week 


Industrial Laundry Inc. 

1407 Lee Highway Arlington, Va. 

Phone CHestnut 8900 
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160 Petitioner’s Exhibit 13 

No. 5573 

Master Auto Service A323 3E # 
3240 Prospect Ave 

Industrial Laundry, Inc. 

1407 Lee Highway 
Arlington, Virginia 

Gentlemen: 

In consideration of your furnishing us with our industrial 
laundry requirements at the prices listed below, we agree 
to accept your service for one year, and thereafter from 
year to year, unless terminated 30 days prior to the expi¬ 
ration of any year, by written notice either by you or us. 
We will not contract with any other person for these items 
during our contract with you. 

In the event any items supplied to us by you are lost, de¬ 
stroyed or unusable, as indicated by your records, we will 
pay for them at the replacement prices listed below. 


Items 

Rental 

Replacement 

Machine Wiping Towels 

2^ ea. 

8^ ea. 

Printer’s Wiping Towels 

3^ ea. 

12^ ea. 

Fender Covers 

25^ ea. 

$1.50 ea. 

Coveralls 

60^ ea. 

4.00 ea. 

Shop Coats 

50<* ea. 

3.50 ea. 

Shirts 

25^ ea. 

2.00 ea. 

Pants 

40^ ea. 

2.50 ea. 

Aprons 

20^ ea. 

1.00 ea. 


We agree to pay a minimum service charge of $ .75 per 
week for wiping towels, $9.60 per week for garments, dur¬ 
ing the term of this agreement. 


Master Auto Service 
B y James D. Blanton 
Witness: . 
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Accepted: 

Industrial Laundry, Ino. 

By Theo. M. Forne 

Date 1-4-47 

Save This Contract for Your Files. 

162 Petitioner’s Exhibit 15 

1946 

Computation of Income Attributable to District of 
Columbia Sources on the Basis of the Ratio of 
Delivery and Merchandise Expenses to 
Total Expenses. 


Sales—Rentals 

$131,798.03 


Less: Towels—35% 

46,129.31 


Balance, Coveralls, etc. 

$ 85,668.72 


Charge for Rental—20% 

17,133.74 


Balance, laundering of Cov¬ 



eralls, etc. 

$ 68,534.98 


Laundering of Towels 

46,129.31 


Other Laundering Sales 

15,575.02 


Total Laundering Sales 
Allocated to Sources Outside 


$130,2$9.31 

D. C. 

23.5372% 

30,654.69 

Allocated to D. C. Sources 

76.4628% 

$ 99,564.62 
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Delivery and Merchandise Expenses 


Delivery Costs: 
Drivers’ Salaries 
Gas, oil, repairs, 
etc. 

Depr. of Del. 
Equip. 

Insurance and 
Taxes 


Merchandise Costs: 
Merchandise Pur¬ 
chases 

Less: Replace¬ 
ments charged 


$10,246.44 

2,990.35 

1,365.84 

864.28 

$15,466.91 

$52,447.34 

8,950.15 


Net Mdse. Cost 
Less: Rentals 
charged 


43,497.19 

17,133.74 


Mdse. Costs absorbed 26,363.45 


Total Delivery & Mdse 
Expenses $ 41,830.36 

163 Total Expenses (per orig¬ 
inal tax return) 

Adjusted for: Replacements 

charged $ 8,950.15 

Rentals charged 17,133.74 


(A) Total Expenses (as adjusted) 

(B) Delivery and Mdse. Expenses 
(as above) 

Ratio (B) to (A) 


$133,469.84 

26,083.89 

$107,385.95 

41,830.36 

(38.9533%) 
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Allocation of Gross Income to D. C. 


Laundry Sales—D. C.—as above $ 99,584.62 
Del. & Mdse, expense ratio to 

total expense 38.9533% 

Charges for services per¬ 
formed in D. C. 

Rentals charged—as above $ 17,133.74 

D. C. Ratio 76.4628% 

Rentals charged to D. C. customers 

Total charges for Rentals and Services 
Performed in D. C. 


l 

$ 38,71)1.50 


13,l(jl0.94 


Performed in D. C. $ 51,892.44 

Computation of D. C. Apportionment Factor j 

A. Total net sales and/or charges for services 

performed, within and without the Dis¬ 
trict of Columbia. $147,373.05 

B. Total net sales and/or charges for services 

performed, within the District of Colum¬ 
bia. 51,892.44 

C. District of Columbia apportionment factor (.352116) 

164 Net Income Tax Computation 


Net Taxable Income—all sources (per original 
return) 

Net Taxable Income attributable to D. C. 
sources ($24,431.26 x .352116) 

Tax on $8,602.64 at 5% 

Computation of Overpayment 

Tax previously paid 
Correct Tax—as above 


$ 24,43l|.26 
8,6021.64 
$ 430il3 


934J04 

430.13 


Overpayment 


$ 503.91 
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165 Petitioner’s Exhibit 16 

1947 

Computation of Income Attributable to District of 
Columbia Sources on the Basis of the Ratio of 
Delivery and Merchandise Expenses to 
Total Expenses. 


Sales—Rentals 

Less: Towels—35% 

$200,390.74 

70,136.76 


Balance, Coveralls, etc. 
Charge for Rental—16%% 

$130,253.98 

21,709.00 


Balance, laundering of cov 
eralls, etc. 

Laundering of Towels 

Other Laundering Sales 

$108,544.98 

70,136.76 

10,146.69 


Total Laundering Sales 
Allocated to Sources Out¬ 
side D. C. 

33.3637% 

$188,828.43 

63,000.15 

Allocated to D. C. Sources 66.6363% 

Delivery & Merchandise Expenses 

$125,828.28 


Delivery Costs: 

Drivers’ Salaries $14,902.23 
G-as, oil, repairs, 
etc. 4,079.02 

Dep. of Del. Equip. 2,042.67 
Insurance and 
Taxes 1,247.05 


$ 22,270.97 
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Merchandise Costs: 

Merchandise Pur¬ 
chases 

Less: Replace¬ 
ments charged 
and Rag Sales 


$50,350.78 


12,232.57 


Net Mdse. Cost $38,118.21 
Less: Rentals 
charged 21,709.00 


Mdse. Costs absorbed 

Total Delivery & Mdse. 
Expenses 

166 Total Expenses (per orig¬ 
inal Tax return) 
Adjusted for: Replacements 
charged 

Rentals Charged 


$ 16,409.21 


$ 36,680.18 


$ 12,232.57 
21,709.00 


(A) Total Expenses (as adjusted) 

(B) Delivery and Mdse. Expenses 

(as above) 

Ratio (B) to (A) 

Allocation of Gross Income to D. ( 

Laundry Sales—D. C.—as above $125,828.28 
Del. & Mdse, expense ratio to 
total expense 29.8358% 

Charges for services performed in D. C. 
Rentals charged—as above $ 21,709.00 

D. C. Ratio 66.6363% 

Rentals charged to D. C. customers 

Total Charges for Rentals and Services Per¬ 
formed in D. C. 


$156,881.55 


33,94157 


$122,939198 

36,680ll8 

(29.8358%) 


$ 37,541J87 


14,466.07 


$ 52,007.94 
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Computation of D. C. Apportionment Factor 

A. Total net sales and/or charges for services 

performed, within and without the 

District of Columbia $210,537.43 

B. Total net sales and/or charges for services 

performed, within the District of Co¬ 
lumbia 52,007.94 


C. District of Columbia apportionment factor (.247025) 

167 Net Income Tax Computation 

Net Taxable Income—all sources (per original 
return) $ 66,091.55 

Net Taxable Income Attributable to D. C. 

Sources ($66,091.55 x .247025) 16,326.27 


Tax on $16,326.27 at 5% 


$ 

816.31 

Computation 

of Overpayment 



Tax previously paid 

$ 2,202.05 



Interest paid 

62.03 



Total payments 


$ 

2,264.08 

Correct Tax—as above 



816.31 

Overpayment 


$ 

1,447.77 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 


55 Ben E. Singer was called as a witness for ^nd 

on behalf of the Petitioner and having been first d^ily 
sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Hall: 


56 Q. Please describe the nature of the petitioned ’s 
business in the taxable years. A. Well, we were in 
the laundry service business in these years; and we do 
laundry work for garage mechanics, print shops, automo¬ 
bile dealers, Government agencies, and the like. 

Q. With what kind of items do you deal in your business, 
in the petitioner’s business? A. We launder coveralls, shop 
coats, shop towels, car covers, shop aprons, and related 
items. 


59 Q. Did some of your customers own the garments? 

A. Some of our customers owned the garments, and 
we offered laundry service only. In some cases we offered 
laundry service plus the use of the garment that we fur¬ 
nished. 

Q. Was there any difference in the charge which the 
petitioner made for its services in those cases where the 
petitioner furnished the garment or the towels and laun¬ 
dered them from the cases where the customers owned 
them? A. In each case where we supplied the garment to 
the customer, we charged enough additional to recover the 
cost to us of the garment over its life. 

The Board: Estimated life, I assume? 

The Witness: Estimated life, Your Honor. 

By Mr. Hall: 


Q. Will you take coveralls, for example, and ex¬ 
plain on what basis, using prices, you determine the 
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excess charge in the case where petitioner furnished the 
garment from the charge where the customer owned the 
garment? A. A garment costs us approximately $48 a 
dozen, or $4 each. We estimate a garment will last 
61 for 40 services, or ten cents per service. We charge 
that much additional above our regular laundry serv¬ 
ice when we supply the garments. 

• •*••••••• 

67 Q. Mr. Singer, will you state what the prices in 
the column shown as “Rentals” on the price list, 
Exhibit 5, cover? A. Two cents for— 

Q. No, not the items; just what this column represents, 
what services or items it includes? A. It includes the 
charge for the laundry service and the charge for supply¬ 
ing the garment. 

The Board: And calling for and delivery, I assume. 

The Witness: Yes, Your Honor. 

By Mr. Hall: 

Q. Mr. Singer, in 1946— 

The Board: That calling for and delivery, I assume, in 
the case of the District customers, occurred in the District? 

The Witness: That is right. 

The Board: I mean, the customers did not come over to 
your plant and pick up ? 

The Witness: Only in isolated cases. 

By Mr. Hall: 

69 Q. What accounts for the bulk of the revenues be¬ 
ing in the so-called rental items? A. Well, I believe, 
as a matter of merchandising policy, the company, in an 
effort to contract with customers, sold them on the idea that 
they would save investment by letting our company supply 
the items to them. 

Mr. Cheatham: If Your Honor please, as to that ques¬ 
tion, I object on the ground that it is not why the company 
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did something, but what they did that we are concerned 
with here today. 

• **•••*••• 

The Board: I think probably Mr. Cheatham is right, but 
the answer will not do any harm. It is really more of a 
question what they did than why they did it. 

Mr. Hall: That is right, Your Honor. 

By Mr. Hall: 

t 

70 Q. You have explained, Mr. Singer, the basis for 
determining the excess price charged in the case 
where the company furnishes the coverall over the charge 
to the customer who owns the garment. Now, I will ask 
you in fixing those prices, was there any expectation of 
making profit on the garment as such? 

Mr. Cheatham: If Your Honor please, I object to that 
question on the ground that involves again why, based on 
expectations, rather than what they did. 

The Board: I am going to overrule the objection, ^ut, 
actually, it does not amount to very much. The real ques¬ 
tion is not what they expected to be the results. The real 
question is what was the results. 

Mr. Hall: I am going to cover both, Your Honor. 

By Mr. Hall: 

Q. You may answer. A. No. 

Q. On the basis of actual operations, Mr. Singer, did the 
petitioner make a profit on the garments, as such? A. No. 

72 Q. Mr. Singer, please, briefly, describe the Peti¬ 
tioner’s operations in various steps involved in han- 

73 dling the items through the plant to the customer and 
back again ? A. The driver picks up the soiled laun¬ 
dry, puts it in a laundry bag, together with addressographed 
ticket— 
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Q. Where is that ticket prepared? A. Prepared in the 
office. 

Q. Proceed. A. The bag is opened in the plant. The con¬ 
tents of the bag are recorded on the ticket. The ticket then 
goes to the office where it is priced and totalled. The items 
within the bag then go through the laundry process, which 
is washing, extracting, dry-conditioning, pressing— 

The Board: These are details that are very interesting, 
but I do not see how they affect the issues in the case. They 
are given whatever treatment, I suppose, necessary to get 
them cleaned. 

Mr. Hall: That is right. 

The location of the activities we feel important— 

The Board: That is in the plant in Arlington. He has 
gone into that. Each item processed does not have to be 
detailed. Now we have the garment out clean. What hap¬ 
pens to it then? 

The Witness: It is delivered to the customer. 

The Board: It is probably wrapped up and put on the 
truck? 

The Witness: That is part of the process that I 
74 was going through. 

By Mr. Hall: 

Q. Whiat, if any, of those activities were performed in 
the District of Columbia? A. The— 

The Board: He testified in response to my question none 
of it except calling for and delivering. Am I right about 
that? 

The Witness: Exactly right, Your Honor. 

Mr. Hall: You may cross-examine, Mr. Cheatham. 

Cross Examination 
By Mr. Cheatham: 

79 Q. There are three columns of figures on Exhibit 

No. 5. You have explained Rentals. Now, as to the 
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one listed “Laundry”; is that column a price list for cus¬ 
tomers who own their own materials? A. Yes. 


Q. Does the right-hand column headed “Laundry” have 
any significance or relation to the other two columns headed 
“Rental” and “Replacement”? A. It has no relation jto 
the column headed “Replacement,” but I think there is a 
strong relationship to the columns “Rental” and “Laun¬ 
dry.” 

Q. Does the price list under the word “Laundry” 
80 include any materials that the petitioner owned? A. 
No. 

Q. Does the price list under “Rentals” include any ma¬ 
terials that people other than the petitioner owned? A. 
No. 

Q. I am at a loss to understand how the right-hand col¬ 
umn can have any relation to the other two columns. A. 
In my meaning it has this relationship: We charge you 50 
cents to launder an item. That same type of item, if he 
wanted it supplied by us, we would charge 50 cents, plus 
additional increment that would cover our cost for depre¬ 
ciation of that single service. 

The Board: That is perfectly clear to me, Mr. Cheathanji. 

By Mr. Cheatham: I 


Q. Am I right in interpreting your explanation to mean 
that the only significance or relation the third column has 
to the other twx> is comparison between the two types of 
business? A. Well, the third column headed “Laundry” 
is a part of the service that is indicated by the column 
headed “Rentals.” “Rentals” is two parts, the laundry 
part plus the depreciation of the item part. 

• •••••••#!» 

86 Q. What is the difference in your balancing off the 
cost of identification as to towels and not as to the 
other items? A. In the garments, we identify them irre- 
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spective of whether the company owns them or whether the 
customer owns them; they go through the same process. 

• **•#*•**• 

The Board: Give us the basis for the difference, not 
dollarwise, but the theory of it. 

87 The Witness: Well, on towels we charge the same 
price for either the laundry service or the rental 

service, because in the rental service no identification serv¬ 
ice is necessary, and that compensates us for the deprecia¬ 
tion cost that we incur. 

On the other hand, on the garments, identification is re¬ 
quired, whether it is the company garments or the custom¬ 
ers’ garments. So, the entire laundry processing is the 
same, and the cost is identical, so that when we supply the 
garments, we charge an extra charge for the depreciation 
feature. 

The Board: In other words, the coveralls are not inter¬ 
changeable the way towels are ? 

The Witness: No. 

The Board: That is due to sizes, I suppose? 

The Witness: Sizes, and the colors, primarily. 

The Board: Speaking from my personal experience, I 
go into a gasoline service station, for example, and the man 
wears white coveralls which have embroidered on them 
“Amoco.” Do you handle that kind of work? 

The Witness: Yes. 

The Board: You would have to give an Amoco man an 
Amoco coverall, and an ESSO man an ESSO coverall? 

The Witness: That is exactly right. 

By Mr. Cheatham: 

88 Q. Is there any expense to distinguishing signs on 
the back of coveralls, Amoco and Esso ? A. Any op¬ 
eration entails an expense. 

Q. Were your coveralls in the years involved specifically, 
in groups, purchased for particular customers? A. No. 
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Q. Who affixes the identifications, if any, such as adver¬ 
tisements, on the backs of them? A. If any, we affix them 
to the garment and charge the customer the cost thereof. 
The Board: That is in addition to the other charge? 
The Witness: Yes, Your Honor. 

By Mr. Cheatham: 

Q. Is it not a fact that when the driver went to pick up 
soiled garments and towels and rags and so forth, that he 
then left a fresh supply at the same time with the customer? 
A. Yes. 

90 Q. Were there any written contracts in the years 
involved besides those that are represented by the 

exhibits, 7, 8, 9, 10, 11, 12, 13, and 14? 

• •••#•••*• 

91 I do not mean that there were a hundred just like 
Exhibit No. 7. I mean were there any others? 

The Board: Were there any other types? 

By Mr. Cheatham: 

Q. Types that are not represented by these exhibits 1 ’ A. 
No. 

The Board: "What is it you want to know now? Do you 
want to know were there forms of contracts for laundry 
only? 

Mr. Cheatham: Yes. 

The Witness: No. 

The Board: How did you handle those ? 

The Witness: They were handled without contract. * * • 

97 Moe Goldwyn was called as a witness for and on 
behalf of the Petitioner and, having been first duly 
sworn, was examined and testified as follows: 
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Direct Examination 
By Mr. Hail: 

100 Q. On Petitioner’s Exhibit No. 3, the amended re¬ 
turn for 1946, will you explain the method of appor¬ 
tioning or allocating income to the District of Columbia 
employed in making the computation shown on that type¬ 
written schedule ? A. My theory was to allocate to the Dis¬ 
trict of Columbia those receipts attributable to the activi¬ 
ties in the District of Columbia. 

Now, we start off with the figure which I call rental, 
which represents receipts from the garments which were 
owned by the company, and which were used by cus- 

101 tomers. Those include coveralls and towels. Now, 
on the coveralls, there was a charge for rental for 

the use of the garment as well as for the laundering; where¬ 
as, on towels, it generally was not. So, starting with the 
basic figure of all of the receipts from rentals of $131,798.03, 
I reduced that by receipts from the use of the towels, which 
our records indicate, or the company’s records, which was 
about 35 percent of the total. That amounted to $46,129.31. 

Q. If you will, just explain the method and the steps you 
took in applying the matter. A. In general, my theory was 
to break down, or separate rather, the receipts from the 
rentals, from what we call rentals, into these two respective 
elements, one which was charged for the rental, and the 
other was for the laundering of the garment. I then pro¬ 
ceeded to arrive at the total laundering receipts. I then 
took the amount of attributable to the rental charge itself, 
and allocated that, 100 percent of that, to D. C. customers. 
With regard to the charge for laundering activities, those 
were allocated to the District of Columbia on an ex- 

102 pense ratio, which was based upon the activities of 
the corporation in the District of Columbia. 
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The Board: By what method did you break down the 
rental charges into laundry and rental, or depreciation, or 
whatever you choose to call it? 

The Witness: The rental charge—this is for the year 
1946—was 20 percent. 


* * • c b ar g e £ 0 a customer where the company fur¬ 
nished its own coveralls was 50 cents per garment, and the 
charge where the customer had their own garment was 40 
cents. So there was ten cents charged for the rent of the 
garment. That is how I arrived at my 20 percent. So, 
therefore, at arriving at the coverall receipts, I reduced 


that by 20 percent, which represented the charge for the 
rental, and the balance of it was the charge for the 
103 laundry. 

• •***•**•• 

By Mr. Hall: 

Q. Now, how about the allocation of cost in that sched¬ 
ule, Mr. Goldwyn? A. Do you mean— 

Q. (interposing) First, let me ask you, what is the mean¬ 
ing of this line “Allocated to D. C. Sources, 76.4628 per¬ 
cent”; where does that ratio come from? A. This, I be¬ 
lieve, came from the original return. This represented the 
total volume of customers who were located in the District 


of Columbia, as contrasted with the dollar volume of all 


customers located all over. 

The Board: Specifically, can you tell us what figure yas 
divided by what? 

The Witness: I will have to refer to the original return. 
By Mr. Hall: 

Q. Here is the original return for 1946. A. The total 
receipts for 1946 were— 

The Board: Drop the pennies. 

The Witness: —$155,833. The receipts from customers 
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located in the District of Columbia was $119,154. 

104 The apportionment factor, out to six decimals— 

The Board: One divided by the other? 

The Witness: One divided by the other. 

• *•••**•** 

By Mr. Hall: 

Q. Will you proceed? A. In preparing the amended re¬ 
turn, my thought was to allocate to the District of 

105 Columbia 100 percent of the receipts from the rent¬ 
als, from rental of the garment to customers located 

in the District of Columbia. 

Q. By rentals, you mean the excess portion charged over 
the straight laundry? A. That is right. That is the ten- 
cent figure I mentioned. 

With regard to the laundering, I attempted to allocate 
that to the District of Columbia on the basis of the activi¬ 
ties of the corporation in the District of Columbia, which 
were only pick-up and delivery. Therefore, I listed the 
delivery costs here; in other words, drivers’ salaries, gas 
and oil, repairs, depreciation, delivery equipment, insur¬ 
ance, and taxes, in connection with the drivers, and work¬ 
men’s compensation, social security, and so forth. That 
gave me a total of the delivery costs. 

Then I worked up the merchandise cost. 

• ••••••••• 

* • • First I set down my total expense, and then took a 
percentage. Then I arrived at my merchandise costs by 
starting with my total merchandise purchased for the year, 
then reduced that by the amounts of the replacements 

106 charged to customers for garments which were lost 
or mislaid, which gave me my net merchandise cost; 

then reduced that further by the amount of the rentals 
charged to customers for the use of the garments, and 
which is subtracted above, which gave me my net merchan¬ 
dise cost absorbed by the company. 


53 


I added that to my delivery expenses, which gave me a 
total of my delivery and merchandise expenses. I divided 
that into my sales, which gave me a ratio of this type of 
expense to sales of 32.1 percent. I then took the same 32.1 
percent and applied that to my total charge for laundering 
receipts—I am sorry. Up above I show the total amount 
of laundry receipts attributable to the District of Columbia, 
which was $99,584. I took my ratio of delivery and mer¬ 
chandise cost of 32.1 percent, applied that figure, which 
gave me laundry receipts apportioned to the District olf 
Columbia of $31,966. I then took the rental differential of 
ten cents, or the charge for the use of the garment itself, 
which amounted to $17,133, took that in its entirety, 100 
percent of it, and used the D. C. factor of 76.4628 percent, 
which I mentioned before, which gave me $13,100. of rental 
receipts apportioned to the District of Columbia. That 
gave me the total sales which were apportioned to the Dis¬ 
trict of Columbia of $45,067. 

Q. I think that covers the method, Mr. Goldwyn. 

107 Did you follow the same method in preparing the 
amended return for 1947, Exhibit 4? A. I did. 

Q. I notice one difference here in Exhibit 3. In Exhibijt 
3, you have charged for rentals 20 percent. In Exhibit 4^ 
the charge for rental is 16% percent. What is the reason 
for that? A. In 1946, the charge for the coverall, where it; 
was furnished to the customer, was 50 cents per garment^ 
and where the customer supplied his own, it was 40 cents! 
That is a differential of 10 cents on 50, which would make 
the 20 percent. 

In 1947 the rate was increased from 50 to 60 cents. In 
other words, where the customer furnished the garment, 
the charge was 50 cents, and when the company furnished 
the garment it was 60 cents. Therefore, the ratio was 16% 
percent. 

• •••••*••• 

108 Q. Mr. Goldwyn, have you, at my request, pre¬ 
pared computations of income for 1946 and 1947 on 
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the basis of allocation, the ratio of delivery and merchan¬ 
dise expense to total expenses? A. I did. 

Q. I show you two documents here, and ask you if those 
are the schedules you prepared at my request. A. They 
are. 

Q. Will you explain wherein this method differs, if any, 
from the method followed by you in the amended returns? 

• ••••••••• 

109 Mr. Hall: These will be marked Petitioner’s Ex¬ 
hibits Nos. 15 and 16, for identification. 

(Whereupon said documents were marked Petitioner’s 
Exhibits Nos. 15 and 16 for identification.) 

By Mr. Hall: 

Q. Will you proceed with your explanation, Mr. Gold- 
wyn? 

Mr. Cheatham: Excuse me one minute, Mr. Goldwyn. 

If Your Honor please, I object to Mr. Goldwyn testifying 
to the exhibits marked for identification Nos. 15 and 

110 16, on the ground that petitioner cannot now offer 
to the Board a formula which it may have had a right 

to offer to the Assessor, and which it did not. The Board 
has jurisdiction to consider and review what the Assessor 
has done. However, the Board does not have the right to 
have offered to it for the first time what should have been 
presented to the Assessor. 

• •••*•#•** 

The Board: I will exclude it on a different ground. I 
will not let him testify about the paper until after it has 
been received in evidence. 

Mr. Hall: Your Honor, I offer in evidence as Petition¬ 
er’s Exhibits 15 and 16, these two schedules. Fifteen is a 
computation of income for 1946. Sixteen is a computation 
of income for 1947. 

The Board: Any objection? 
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111 Mr. Cheatham: The objection that I stated to pie 
testimony about them, I also now raise as to the ad¬ 
mission into evidence. 

The Board: I overrule the objection. Let them be 
marked in evidence. 


(Whereupon, Petitioner’s Exhibits Nos. 15 and 16, for 
identification were received in evidence.) 

By Mr. Hall: 

Q. Now, Mr. Goldwyn, will you explain wherein the dif¬ 
ference lies in the method employed in Petitioner’s Ex¬ 
hibit 15 and the method employed in Petitioner’s Exhibit 
No. 3, the amended return for 1946? A. The main differ¬ 
ence is that in the amended return my ratio of delivery afid 
merchandise costs was obtained by dividing that figure irjto 
sales; whereas, in this Exhibit 15, after arriving at ijiy 
figure of total of delivery and merchandise cost, I dividjed 
that into my total expense figure, rather than into my total 
sales. I might add also that in arriving at my expense 
factor to be used for 1946, for instance, I started with total 
expenses, per the original tax return, of $133,469. I re¬ 
duced that by the amount of the replacements charged, and 
by the amount of the rentals charged for. Those two 
amounted to $26,083. So that my total expense, as ad¬ 
justed, which I use as my factor, was only $107,385. That 
was done to be consistent, because as I had sub- 
112 tracted those two figures from my merchandise cost, 
I also had to subtract those from my total expense. 

The Board: Let me see if I understand that. 

Exhibit 15, does that show the basis on which the amended 
return was made? 

The Witness: No, sir. It follows the theory in a sense, 
but it deviates in that one respect, in that my total mer¬ 
chandise and delivery cost was determined by application 
to expenses, rather than application to sales. This is al¬ 
ternative computation. 
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Mr. Cheatham: That was my ground for raising my ob¬ 
jection. 

The Board: Well, I do not think it is a ground for ob¬ 
jection to admissibility. Whether he is bound by the theory 
he adopted on his return, or amended return, and his claim 
for refund, which, I suppose, is based on the amended re¬ 
turn, is a matter of substance of law which I am not going 
to pass on now. 

• • • • • • • * • • • 

113 By Mr. Hall: 

Q. Mr. Goldwyn, on Petitioner’s Exhibit No. 16, for 1947, 
have you followed the same method there as in Exhibit 15? 
A. I have. 

Q. And the same comparison between Exhibit 16, and the 
amended return, Exhibit 4, for 1947 ? A. Yes, sir. 

The Board: Has No. 16 been offered? 

Mr. Hall: 15 and 16. 

By Mr. Hall: 

Q. Mr. Goldwyn, in your opinion, as an accountant, is the 
method employed in Petitioner’s Exhibits 15 and 16 a rea¬ 
sonable method for determining charges for services per¬ 
formed within the District of Columbia? A. I believe so. 

Q. Is it a reasonable method for determining income 
allocable to the District of Columbia sources? A. I believe 
it is. 

Mr. Cheatham: I object to both of those questions, Your 
Honor, on the ground that they are matters of law, and that 
Mr. Goldwyn is not in position to decide those. 

114 Mr. Hall: I do not think it is a question of law, 
Your Honor. I was only asking him about the rea¬ 
sonableness of the method. 

The Board: You would hardly expect him to say the 
method he himself devised was unreasonable. 

Mr. Hall: Very well. 

The Board: I am sure nobody would be more surprised 
than Mr. Cheatham if his answer had been “no.” 
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Mr. Hall: You may cross-examine, Mr. Cheatham. 
Cross Examination 
By Mr. Cheatham: 

Q. Mr. Goldwyn, when you filed the returns marked 
“Amended Returns,’’ for the two years, did you also file 
with the Assessor a statement of the petitioner’s objec¬ 
tions to the use of your original formula that you used in 
the original returns? 

Mr. Hall: I object on the ground it has no materiality 
or relevance to the issues in this case. 

Mr. Cheatham: With respect to that, I would like to say 
it has a very definite materiality. It goes to jurisdiction. 

The Board: I do not know what his answer is going to 
be. If his answer is “no,” there is nothing for me to 
rule on. 

What is your answer to that question? 

115 The Witness: If I understand your question, I 
believe my answer is “no.” Let me repeat the ques¬ 
tion. 

When I filed my amended return with the claim for re¬ 
fund, did I cite at that time my objection to the original— 

By Mr. Cheatham: 

Q. Yes. Did you file a statement along with those 
amended returns, showing your objections on behalf of the 
petitioner to the method and formula adopted in the orig¬ 
inal return? A. I believe I would have to look at the re¬ 
fund claim. It seems to me I did cite the fact that in my 
refund claim that the original method did not seem to me 
to be correct at the time I filed this refund claim. 

Q. Did you file any paper other than exhibits— A. (in¬ 
terposing) The amended return. 

Q. —three and four? A. I believe I also filed refund 
claims, with statements attached, or statements incorpo¬ 
rated in the body of it. 
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Q. You filed an affidavit for refund? A. A claim for 
refund. 

Q. But you did not file any statement of objections to 
your original formula? A. I don’t recall. 

Q. Look at the claim for refund and answer the 
116 question. 

Mr. Hall, show the witness the claim for refund. 

Mr. Goldwyn, at the time you filed claims for refund for 
1946 and 1947, did you, with those returns, or in connection 
with those returns, file any other papers than the claims 
themselves? 

The Witness: Than these ? 

The Board: Yes. 

The Witness: I do not believe so. I may have submitted 
a covering letter with it. 

The Board: I am talking about a statement of fact or 
argument. 

The Witness: No, sir. 

Mr. Hall: I wish to offer in evidence as Petitioner’s 
Exhibit— 

The Board: I would rather you proceed in regular or¬ 
der, Mr. Hall. 

In other words, when the claims for refund were filed, 
nothing else was filed? 

The Witness: My theory was reflected in the amended 
returns. 

The Board: The amended return and the claims for re¬ 
fund will show what you were claiming? 

The Witness: Yes, sir. 

Mr. Hall: That is our position. 

119 By Mr. Cheatham: 

Q. Mr. Goldwyn, referring and directing your attention 
to Exhibit No. 3, you have referred to rentals, then as to 
towel sales in the first two lines of the first typed pasted 
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page. Now, these towels sales were not actual sales of 
towels, were they? A. No, sir. 

Q. How do you account for speaking of them as sales? 
A. Well, as accountants, we consider everything, our gross 
receipts, as sales, regardless of whether it is in the nature 
of merchandise or we are selling a service. It is a term that 
we use to indicate our gross receipts. 

Q. Do you mean that any type of transaction is a sale? 
A. Very substantially, I would say so, either sale of rher- 
chandise, or sale of services. 

Q. I am not trying to trip you up. I am just trying 
120 to understand this thing. A. This is a term we ] per¬ 
haps use a little loosely. That is generally what ^t is 
supposed to mean. It means our gross receipts. 


Q. I would like to know on what basis you establish the 
rental value of coveralls, referring to the same exhibit. A. 
Our total receipts for the year was $131,798. Our receipts 
from laundering and rental of garments that were jfur- 
nished to customers, the company’s records indicate that 
approximately 35 percent of those receipts were attribut¬ 
able to towels which were furnished to customers. I merely 
subtracted that figure to arrive at the laundry and rental 
value of the coveralls. 

Q. Did you find such an indication on the books? A. On 
the records, yes. 


121 Taking this period here, they took in representa¬ 
tive weeks, a number of them, during the year. Our 
total of the towel sales was $10,367. Our total sales in those 
representative weeks, or receipts, were $27,486, or, very 
roughly, 35 percent. 

By Mr. Cheatham: 

Q. How do you know what figures were taken to find out 
what was attributable to the rental, as you call it, and tjhe 
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laundry? A. I mean the taxpayer was trying to get in¬ 
formation in order to be able to run the plant intelligently, 
and he tried to get the most correct information that he 
could. 

Q. In other words, did he show how much of the plant 
was used to store his materials that he furnished, and how 
much was used to launder? A. No, these records 
122 merely indicate the breakdown of the receipts as be¬ 
tween the respective articles of merchandise. 

Q. Then, they do not indicate the breakdown as between 
laundering and the depreciation of merchandise ? A. That 
is another question, I believe. 

This 20 percent figure you are pointing to here is a very 
definite figure. I think I did say before that in 1946, the 
charge to a customer, where he furnished his own coverall, 
was 40 cents per garment, and where the company fur¬ 
nished the garment the charge was 50 cents, or a differen¬ 
tial of 10 cents; and that is how we arrived at this 20 
percent. 

In just round figures, if our total charge to customers 
for rental garments is $100,000, and we know that 20 per¬ 
cent of that is attributable to the rental of the garment, then 
the remaining $80,000 is attributable to the laundering of 
the garment. 

• ••••*•#•# 

124 Redirect Examination 

By Mr. Hall: 

#*••***#*• 

125 Q. Mr. Goldwyn, after filing the claims for refund, 
did you confer with officials in the Assessor’s office 

in connection with them? A. Yes, I had a conference. It 
was with Mr. Richardson. 

Q. Were you asked for an explanation of the theory you 
followed in preparing the amended returns and claims for 
refund? A. None at all. I had this conference, and I tried 
to go into discussion of the method I had employed, but they 
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would not hear of it. They merely discussed the legality 
of the question, and would not consider the accounting as¬ 
pects whatsoever. They merely told me that legally they 
felt I had no claim and would not go to any other phase 
of it. 


126 Clyde H. Taylor was called as a witness by and On 
behalf of the Respondent and, having been first duly 
sworn, was examined and testified as follows: 

Direct Examination 

By Mr. Cheatham: 

129 Q. Mr. Taylor, directing your attention to the 
method which the petitioner used, and attempted to 
set forth on its amended returns, is that the method nor¬ 
mally applied to laundries which do only laundering and 
dry cleaning? A. Not exactly. It is possibly similar to a 
method we have used. 


Cross Examination 
By Mr. Hall: 

Q. Mr. Taylor, did you ever discuss with Mr. Goldwyn 
at these conferences, his theory and his method cf 
130 allocation on the so-called rental items ? A. Yes, sir. 

Q. Was the theory clear to you from the amende! 
return and the claim for refund? A. Yes, sir; the theory 
of computation was clear to me, what he was attempting 
to set forth. 


Q. Mr. Taylor, is it not true that in the case of the other 
laundries with plants in the District of Columbia, that the 
Assessor’s practice is to tax a percentage of receipts from 
customers outside the District? A. With respect to laun¬ 
dries, I believe that is true; I am sure it is true. 
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Mr. Hall: That is all. 

Redirect Examination 
By Mr. Cheatham: 

Q. Is that true with respect to rentals of garments 
131 in a clean state? A. I do not believe that it is; I 
don’t remember. 

• ••••••••• 
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QUESTION PRESENTED 

The question presented, involving allocation and appor¬ 
tionment of income under the pertinent District of Colum¬ 
bia statutes and income and franchise tax regulations, is 
whether some part of the receipts from the Petitioner’s 
District customers (the Petitioner being engaged in a laun¬ 
dry business and having its office and laundry plant in Vir¬ 
ginia) is attributable to sources outside the District by rea¬ 
son of work done and services performed outside the Dis¬ 
trict, said receipts comprising, in the case of certain of 
such customers, the Petitioner’s charges for laundering 
garments and towels owned by the customers, and, in the 
case of others of such customers, the Petitioner’s charges 
both for supplying to the customers garments and towels 
owned by the Petitioner and for the periodic laundering of 
such articles by the Petitioner. 
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Argument 

I. The Petitioner’s Business is Essentially a 
Service Business, in which the Use of Gar¬ 
ments and Towels Owned by Petitioner is In¬ 
cidental to the Rendering of Laundry Service; 
Therefore, the Service Business Formula of 
the Regulations is the One Properly Applica¬ 
ble in the Apportionment of Petitioner’s In¬ 
come . 1 


II. The Petitioner’s Charge to the So-Called 
“Rental” Customer Covered Both the Use of 
the Garment and the Laundering Services, and 
Only that Part Which Covered the Use of the 
Garment May Properly Be Treated as a Ren¬ 
tal of Personal Property. 1: 

III. The Source of Income from Services is the 
Place Where the Service Activities Occur and 
Not the Place Where the Recipient of the Ser¬ 
vices is Located. 2 


IV. The Petitioner’s Computations of Allocation 
and Apportionment in the Amended Returns, 
or, in the Alternative, in Petitioner’s Exhibits 
15 and 16, Were a Proper Application of the 
Provision of the Regulations that Rents Re¬ 
ceived from District Sources Be Allocated to 
the District and of the Service Business For¬ 
mula in the Regulations that Income from 
Work Done or Services Performed Be Appor¬ 
tioned to the District in the Ratio that the Ag- 
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Petition for Review of Decision of the Board of Tax Appeals 
for the District of Columbia 


JURISDICTIONAL STATEMENT 

This is a proceeding for review of a decision of the Dis¬ 
trict of Columbia Board of Tax Appeals affirming the action 
of the District Assessor in denying Petitioner’s claims for 
refund of income tax for the calendar year 1946 and frati- 
chise tax for the calendar year 1947. The decision of tie 


2 


Board was rendered on March 13, 1950, and the Petition 
for Review of that decision by this Court was filed on April 
11, 1950. This Court has jurisdiction under Title IX, Sec. 
4, of the District of Columbia Revenue Act of 1937, 50 Stat. 
673, as added by the Act of May 16,1938, 52 Stat. 371, D. C. 
Code, 1940 Ed., Sec. 47-2404; Title II, Sec. 34, of the Dis¬ 
trict of Columbia Revenue Act of 1939, 53 Stat. 1103, D. C. 
Code, 1940 Ed., Sec. 47-1534; and Title XV, Sec. 1, of the 
District of Columbia Income and Franchise Tax Act of 1947, 
61 Stat. 359, D. C. Code, 1940 Ed., Supp. VII, Sec. 47-1593. 

STATEMENT OF THE CASE* 

The Petitioner, Industrial Coverall Laundry Corpora¬ 
tion, is a corporation organized and existing under and by 
virtue of the laws of the District of Columbia. In the tax¬ 
able years here involved, 1946 and 1947, its plant and office 
were located in Arlington, Virginia; and it had no office, 
plant, warehouse, or other place of business within the Dis¬ 
trict of Columbia. (J. A., p. 15.) 

The Petitioner was engaged in an industrial laundry 
business, dealing with such items as coveralls, shop coats, 
pants, aprons, wiping towels, etc., for garage mechanics, 
printing shops, service stations, and for other industrial 
use. Its customers were located both within and without 
the District of Columbia. In 1946 approximately three- 
fourths, and in 1947 about two-thirds, of Petitioner’s gross 
revenues were derived from its District customers. (J. A., 
pp. 15-17, 43.) 

Some of the Petitioner’s customers owned their garments 
and towels, and to these Petitioner furnished only laundry 
service. In other cases, the Petitioner supplied the gar¬ 
ments and towels to the customer in addition to furnishing 
the required periodic laundering of such items. Where the 
Petitioner supplied garments to its customers, its charge 
per washing exceeded the charge to customers who owned 

# In this brief the symbols “J. A.” will be used for “Joint Appendix/’ 
and “T. R.” for “Transcript of Record.” 
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their garments by an amount designed to enable Petitioner 
to recover its cost over the estimated life of the garment. 
(J. A., pp. 15, 16, 43.) 

This extra charge averaged about 20 per cent in 1946 and 
about 16% per cent in 1947 of the receipts from custome rs 
to whom Petitioner supplied garments. No extra charge 
was made where Petitioner furnished towels to a customer, 
because economies resulting from not having to identify 
towels as belonging to a particular customer offset the de¬ 
preciation expense on Petitioner’s towels. Identification 
was required as to garments, regardless of whether the cu s¬ 
tomer owned them or the Petitioner supplied them. (J. A., 
pp. 47, 48, 51, 53, 60.) 

The Petitioner operated its own trucks and made its de¬ 
liveries to and picked up soiled laundry from its customers. 
The washing, extracting, dry-conditioning, pressing, sort¬ 
ing, mending, and packaging of the garments and towels 
were all performed at the Petitioner’s plant in Arlington, 
Virginia. (J. A., pp. 15, 44, 46.) 

In 1946 Petitioner’s gross revenues from customers to 
whom it supplied garments, towels, etc., were $131,798.03. 
Of this amount approximately 35 per cent, or $46,129.31., 
was derived from towels. The balance of $85,668.72 was 
derived from garments. The charge which Petitioner made 
for the use of the garments averaged 20 per cent of that 
amount, or $17,133.74, of which $13,100.94 was received 
from District customers. The balance of $68,534.98 was 
charged for laundering the garments. Petitioner’s revenues 
from laundering garments, towels, etc., owned by its custo¬ 
mers amounted to $15,575.02. Total laundering revenues 
were $130,239.31, of which $99,584.62 was received from 
District customers. (J. A., pp. 24-25, 37-39, 50-52, 59.) 

In 1946 Petitioner’s delivery costs amounted to $15,466.9lj 
comprising drivers’ salaries of $10,246.44; gas, oil, and re 
pairs to trucks, $2,990.35; depreciation of delivery equipj 
ment, $1,365.84; taxes and insurance applicable to drivers 
salaries and delivery equipment, $864.28. Petitioner’s mer 
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chandise costs for that year amounted to $52,447.34, of , 
which it recovered $8,950.15 through rag salvage and 
charges to customers for lost garments, towels, etc., and an 
additional sum of $17,133.74 through charges for rentals, 
leaving a net merchandise cost absorbed of $26,363.45. Net 
delivery and merchandise costs amounted to $41,830.36, and 
the ratio of this amount to total laundering income was 32.1 | 

per cent. (J. A., pp. 24-25, 38-39, 52-53.) 

In 1946 Petitioner’s total expenses everywhere amounted 
to $133,469.84. Treating Petitioner’s rag salvage, replace¬ 
ments charged, and rentals charged as recoveries of its j 
merchandise costs to the extent of $26,083.89, Petitioner’s 
net total expenses were $107,385.95. The ratio of net de¬ 
livery and merchandise expenses to net total expenses was 
38.9533 per cent. (J. A., pp. 7, 38, 55.) 

In 1947 Petitioner’s gross revenues from customers to 
whom it furnished garments, towels, etc., were $200,390.74. 

Of that amount 35 per cent, or $70,136.76, was derived from , 
towels. The balance of $130,253.98 was derived from gar- 
ments. The charge made to customers for the use of the 
garments averaged 16% per cent of that amount, or $21,- . 

709.00, of which $14,466.07 was received from District cus- , 
tomers. The balance of $108,544.98 was charged for laun¬ 
dering the garments. Petitioner’s revenues from launder¬ 
ing garments, towels, etc., owned by its customers amounted 
to $10,146.69. Total laundering revenues were $188,828.43, 
of -which $125,828.28 was received from District customers. 

(J. A., pp. 26-27, 40-41, 53.) 

In 1947 Petitioner’s delivery costs amounted to $22,- 
270.97, comprising drivers’ salaries of $14,902.23; gas, oil, 
and repairs to trucks, $4,079.02; depreciation of delivery , 
equipment, $2,042.67; taxes and insurance applicable to 
drivers’ salaries and delivery equipment, $1,247.05. Peti- . 
tioner’s merchandise costs were $50,350.78, of which it i 
recovered $12,232.57 through rag salvage and charges to 
customers for lost garments, towels, etc., and an additional . 
sum of $21,709.00 through charges for rentals, leaving a net | 
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merchandise cost absorbed of $16,409.21. Net delivery a id 
merchandise costs amounted to $36,680.18, and the ratio 
of this amount to total laundering income was 20.5 per cent. 
(J. A., pp. 26-27, 40-41.) 

In 1947 Petitioner’s total expenses everywhere amounted 
to $156,881.55. Treating Petitioner’s rag salvage, replace¬ 
ments charged, and rentals charged as recoveries of its 
merchandise costs to the extent of $33,941.57, Petitioner’s 
net total expenses were $122,939.98. The ratio of net deliv¬ 
ery and merchandise expenses to net total expenses was 
29.8358 per cent. (J. A., pp. 10, 41.) 

Petitioner’s net profit from all sources in 1946 was $24,- 
431.26. In its original return it apportioned $18,680.83 
thereof to District sources, that being in the same ratio 
(76.4628 per cent) as the gross receipts from District custo¬ 
mers to gross receipts from customers everywhere. Peti¬ 
tioner paid $934.04 tax thereon to the District of Columbia, 
in two installments when due. (J. A., pp. 8,16.) 

Petitioner’s net profit from all sources in 1947 was $66,- 
091.55. In its original return it apportioned $44,040.96 
thereof to District sources, that being in the same ratio 
(66.6363 per cent) as the gross receipts from District cus¬ 
tomers to gross receipts from customers everywhere. Peti¬ 
tioner paid $2,202.05 tax thereon to the District of Colum¬ 
bia, in two installments, together with interest on the sec¬ 
ond installment in the amount of $62.03. (J. A., pp. 10,17, 
22 .) 

On October 21,1948, the Petitioner filed amended return s 
for 1946 and 1947, together with claims for refund, in which 
it stated that in the original returns it had erroneously- 
allocated to the District of Columbia the entire amount of 
business done with District customers and that in the 
amended returns income was allocated to the District of 
Columbia on the basis of the activities performed within 
the District, such as pick-up and re-delivery services. The 
amended returns disclosed tax liabilities of $373.56 for 
1946 and $631.93 for 1947, based on net taxable income from 
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District sources in the amount of $7,471.23 for 1946 and 
$12,638.62 for 1947. (J. A., pp. 7-12, 21.) 

The Petitioner’s claims for refund were denied by the 
Assessor of the District of Columbia by registered letters 
dated June 7, 1949. The Petitioner appealed to the Board 
of Tax Appeals on September 1, 1949. Petitioner paid the 
second installment of 1947 tax, together with interest, under 
protest on September 26, 1949, and filed a claim for refund 
thereof on September 27, 1949, which the Assessor denied 
on the same date. An amended petition was filed with the 
Board on October 26, 1949. (J. A., p. 22.) 

At the hearing before the Board two witnesses testified 
on behalf of the Petitioner and one on behalf of the Respon¬ 
dent. Petitioner’s witness Ben E. Singer was the Vice- 
President of the Petitioner, and during the taxable years 
he was active in its management. (T. R., pp. 55-56.) Mr. 
Singer testified as to the general nature of the Petitioner’s 
business and stated that it had two types of customer. To 
one type of customer, the Petitioner furnished only laundry 
service for the garments and towels which the customer 
owned. To the other type of customer, the Petitioner not 
only furnished laundry service but in addition supplied the 
garment or the tovrel, as the case might be. (J. A., p. 43.) 

Mr. Singer said that where the Petitioner supplied the 
garment, it made an extra charge of ten cents to 
cover the cost of the garment. To illustrate, in 
1946 the Petitioner charged forty cents for launder¬ 
ing a coverall owned by a customer; but where the 
Petitioner supplied the coverall and furnished the 
laundering, it charged fifty cents. In 1947 these rates 
were increased to fifty cents and sixty cents, respectively, 
but the ten-cent differential for the use of the garment re¬ 
mained the same. Mr. Singer explained how the differen¬ 
tial was determined. He testified that a coverall cost about 
four dollars, and that according to Petitioner’s experience 
the average life of a coverall extended over forty services; 
hence the ten-cent additional charge for each service. He 


further testified that in determining the extra charge to 
be made for each service, there was no expectation of mak¬ 
ing a profit on the garment as such, and that in fact the 
Petitioner made no profit on them as such. (J. A., pp. 43- 
48.) 

The witness also testified that the Petitioner made the 
same charge in the case of towels, whether the customer 
owned them or the Petitioner furnished them. The reason 
was that the expense saved in not having to mark and iden¬ 
tify the towels as belonging to a particular customer bal¬ 
anced off the Petitioner’s cost on towels. This was not true 
of garments, however, which had to be identified regardless 
of whether the customer owned them or the Petitioner sup¬ 
plied them. (T. R., p. 60; J. A., pp. 47-48.) 

Asked to explain why the major part of the Petitioners 
business was done with customers to whom it supplied gar¬ 
ments and towels, Mr. Singer said that the Petitioner made 
efforts to “sell” its customers on the idea of letting Peti¬ 
tioner supply the articles and thereby save the customer 
the investment. He said that most of the customers consid¬ 
ered this a “better buy.” (J. A., p. 44; T. R., p. 59.) 

Petitioner’s witness Moe Goldwyn was the accountant 
who audited its books and filed its tax returns. He also 
prepared the amended returns and the claims for refund in 
this case. (T. R., p. 98.) Mr. Goldwyn testified as to ;he 
method of allocation and apportionment employed in ;he 
amended returns. He explained that his purpose was to al¬ 
locate to the District the entire amount of charges for ;he 
use of garments, which in 1946 averaged 20 per cent of the 
receipts from garments and in 1947 16% per cent of such 
receipts. He said that of the gross receipts from customers 
to whom Petitioner furnished garments and towels, Peti¬ 
tioner’s records indicated that about 35 per cent was de¬ 
rived from towels and the remaining 65 per cent from gar¬ 
ments. Having determined the amount of charges collected 
from District customers for the use of Petitioner’s gar¬ 
ments (the 20 per cent differential in 1946 and the 16% per 
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cent differential in 1947) lie allocated this amount entirely 
to the District. The remainder of the receipts from such 
customers he treated as for services and apportioned these 
to the District on an expense ratio, so as to determine the 
amount attributable to the Petitioner’s activities within the 
District. He ascertained the amount of the Petitioner’s de¬ 
livery expenses and its merchandise costs and took the ratio 
of the total of these items to the Petitioner’s receipts for 
laundering services from customers everywhere. Having 
determined such ratio, he applied it to the laundering re¬ 
ceipts from all the Petitioner’s District customers. Add¬ 
ing the result of this computation to the charges collected 
from District customers for use of the garments, he ar¬ 
rived at the amount of gross income attributable to Dis¬ 
trict sources. He then ascertained the ratio of such gross 
income from District sources to the gross income from all 
sources and applied that ratio to the Petitioner’s net in¬ 
come from all sources, in order to determine the Petition¬ 
er’s net taxable income attributable to District sources. 
(J. A., pp. 49-53.) 

At the hearing, Petitioner submitted certain alternative 
computations of income attributable to District sources for 
the taxable years. Mr. Goldwyn had also prepared these, 
and he explained them in his testimony. He said that these 
alternative computations followed the same general theory 
of the computations in the amended returns. They differed, 
however, in one respect; that is, instead of using the ratio 
of delivery and merchandise costs to laundering receipts, 
as in the amended returns, the alternative computations 
employed the ratio of delivery and merchandise expense to 
the Petitioner’s total expense. This ratio was applied to 
the Petitioner’s laundering receipts from all the District 
customers in order to ascertain what portion thereof was 
attributable to the taxpayer’s activities within the District. 
Mr. Goldwyn testified that, in his opinion as an accountant, 
this was a reasonable method of determining charges for 
services performed within the District, and of determining 


9 


income allocable to District sources. Although the Board 
admitted these alternative computations in evidence over 
the objection of the Respondent, it apparently gave no con¬ 
sideration to them in deciding the case. (J. A., pp. 54-56.) 

Finally, Mr. Goldwyn testified that in his conference with 
officials of the Assessor’s office in connection with the claims 
for refund, the officials took the view that the claims were 
not well-founded as a matter of law. Consequently, i;he 
question of the propriety of the method of allocation and 
apportionment and of the computations in the amended 
returns was never reached. (J. A., pp. 60-61.) 

The Respondent’s only witness, Clyde H. Taylor, was the 
official in the Assessor’s office who had charge of the Peti¬ 
tioner’s claims for refund. (T. R., pp. 126-127.) Mr. Tay¬ 
lor testified that the theory of the Petitioner’s method of 
allocation and apportionment was clear to him from the 
amended returns and the claims for refund; that it was 
similar to a method that the Assessor had employed in the 
case of other laundries; and that it was the Assessor’s 
practice in the case of laundries having plants within the 
District to tax a portion of receipts from customers located 
outside the District. (J. A., p. 61.) 

The Board, in its Findings of Fact, Conclusions of Law, 
and Memorandum, gave but passing consideration to the 
Petitioner’s evidence with respect to the facts and figures 
and the method of allocation and apportionment employed 
in the amended returns. It largely ignored the Petitioner’s 
alternative computations submitted at the hearing. In ef¬ 
fect, the Board approved the contention of the Respondent 
that the entire receipts from District customers to whom 
Petitioner supplied the garments and towels were rentals 
for the use of property, and it made no allowance for the 
work done and services performed by the Petitioner out¬ 
side the District. 
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STATUTES AND REGULATIONS INVOLVED 

The pertinent provisions of the District of Columbia laws 
and regulations are set out in an appendix to this brief, 
infra, pp. 33-37. 

STATEMENT OF POINTS RELIED ON 

1. The Board of Tax Appeals erred in finding and hold¬ 
ing that “Neither the amended returns nor the claims for 
refund, nor a combination thereof, presented a formula 
within the meaning of the Regulations” in force with re¬ 
spect to 1946 and 1947. 

2. The Board erred in finding and, in effect, holding that 
the method or formula of apportionment employed in the 
amended returns is not one prescribed by the Regulations 
and in failing to hold that said method is in compliance 
with Articles 1(a) and 1(b)(2) of the Regulations in force 
with reference to 1946 income, and in compliance with Sec¬ 
tions 10-2(c) and 10-2(d)(3) of the Regulations in force 
with reference to 1947 income. 

3. The Board erred in finding and in concluding as a 
matter of law that the method or formula of apportionment 
prescribed by Article 1(b)(1) of the Regulations in force 
with reference to 1946 income, and by Section 10-2(d)(l) 
of the Regulations in force with reference to 1947 income, 
is applicable to Petitioner’s business and that such formula 
does not operate so as to apportion to the District a greater 
portion of Petitioner’s income than is reasonably attrib¬ 
utable to sources within the District; and it further erred in 
failing to hold that such method or formula results in an 
inequitable tax. 

4. The Board erred in its construction and interpretation 
of Article 1(b)(2) of the Regulations applicable to 1946 
and Section 10-2(d)(3) of the Regulations applicable to 
1947 and in its conclusion of law that “All of the services 
performed by Petitioner for District of Columbia customers 
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were performed in the District of Columbia within the 
meaning of” said Article and Section of the respective Reg¬ 
ulations. 

5. The Board, after rejecting the computations employed 
in the amended returns, erred in failing to consider Peti¬ 
tioner’s alternative computations as contained in Petition¬ 
er’s Exhibits 15 and 16. 


6. The Petitioner’s business is essentially a service busi¬ 
ness, in which the use of garments and towels owned by the 
Petitioner is incidental to the rendering of laundry service, 
and the Board erred in not so holding. 

7. The Board erred in holding that the fact that work was 
done outside of the District is irrelevant and in relying 
upon Eastman Kodak Company v. District of Columbia, 75 
U. S. App. D. C. 339,131 F. 2d 347, to support such holding. 

8. The Board erred in holding, in effect, that the Peti¬ 
tioner’s entire receipts from District of Columbia custo¬ 
mers to whom it furnished both the articles and the laundry 
service were rentals for the use of personal property within 
the scope of the decision in Warner Brothers Pictures, Inc. 
v. District of Columbia, 83 U. S. App. D. C. 158, 168 F. 2d 
157, and in failing to hold that only a portion of the Peti¬ 
tioner’s receipts from such customers represented charges 
made solely for the use of the property within the Warner 
Brothers doctrine, and that the balance of the receipts con¬ 
stituted charges for laundering services. 

9. The Board erred in failing to hold that the method of 
apportionment employed in the amended returns or, in the 
alternative, in Petitioner’s Exhibits 15 and 16, was a rea^ 
sonable and equitable method of determining the amounts 
of Petitioner’s income fairly attributable to trade or busi¬ 
ness carried on or engaged in within the District and to 
sources within the District. 
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SUMMARY OF ARGUMENT 

I. The Petitioner’s business is essentially a service busi¬ 
ness, in which the use of garments and towels owned by 
Petitioner is incidental to the rendering of laundry service; 
therefore, the service business formula of the Regulations 
is the one properly applicable in the apportionment of Peti¬ 
tioner’s income. 

II. The Petitioner’s charge to the so-called “rental” cus¬ 
tomer covered both the use of the garment and the launder¬ 
ing services, and only that part which covered the use of the 
garment may properly be treated as a rental of personal 
property. 

III. The source of income from services is the place 
where the service activities occur and not the place where 
the recipient of the services is located. 

IV. The Petitioner’s computations of allocation and ap¬ 
portionment in the amended returns, or, in the alternative, 
in Petitioner’s Exhibits 15 and 16, were a proper applica¬ 
tion of the provision of the Regulations that rents received 
from District sources be allocated to the District and of 
the service business formula in the Regulations that income 
from work done or services performed be apportioned to 
the District in the ratio that the aggregate of charges for 
such work done and services performed in the District bears 
to the aggregate of such charges for work done and services 
performed everywhere. 


ARGUMENT 


I. 

The Petitioner’s Business is Essentially a Service Busi¬ 
ness, in Which the Use of Garments and Towels Owned by* 
Petitioner is Incidental to the Rendering of Laundry Serv¬ 
ice; Therefore, the Service Business Formula of the Regu¬ 
lations is the One Properly Applicable in the Apportionment 
of Petitioner’s Income. 


In the taxable years, the Petitioner was engaged in the 
laundry business. Its customers fell into two categories, 
which, for purposes of differentiation only, the Petitioner 
commonly referred to as “laundry customers” and “rental 
customers.” These terms will be used in this brief fcr 
the same purpose. The laundry customers were those who 
owned their garments and towels and to whom the Peti¬ 
tioner furnished only laundry services. The rental custo¬ 
mers were those to whom the Petitioner supplied the gar¬ 
ments and towels in addition to furnishing the laundry 
services. 

Laundries have always been looked upon as businesses 
engaged in the rendering of services. The Petitioner con¬ 
tends that this characteristic nature of its business is not 
altered by the fact that, as an incident to the rendering of 
laundry service, it supplied the articles to its rental custo¬ 
mers. The furnishing of the articles was a convenience to 
the customer. This plan was a “business-getter” for the 
Petitioner, and undoubtedly it had the effect of increasing 
the Petitioner’s volume of business. Admittedly, Peti¬ 
tioner made efforts to “sell” its customers on the idea, of 
letting the Petitioner furnish the articles and save the cus¬ 
tomers the investment. But the real profit was derived 
from the laundering—a purely service operation. 

Mr. Ben E. Singer, the Vice-President and active man¬ 
ager of Petitioner, testified that the Petitioner neither ex¬ 
pected to, nor did it in fact, realize any profit from this 
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supplying of the garments as such. (J. A., p. 45.) In 
determining the price to be charged for the use of a gar¬ 
ment, the Petitioner was satisfied merely to recover its cost 
over the life of the garment. For example, Mr. Singer 
explained that a coverall cost about four dollars and, on the 
average, would last about forty services. Hence, an extra 
charge of ten cents per washing was made where the Peti¬ 
tioner supplied the garment to the customer; and this ten- 
cent-differential remained the same in each of the taxable 
years, even though the charge for laundering was increased 
from forty cents in 1946 to fifty cents in 1947. (J. A., pp. 
44, 53.) 

That the service character of the Petitioner’s business as 
a whole was not changed by reason of the fact that it sup¬ 
plied the articles to its rental customers is supported by 
the following statement in the opinion of the Court in Lonas 
v. National Linen Service Corporation, 136 F. 2d 433 (6th 
Cir. 1943), cert, denied, 320 U. S. 785 (1943): 

Linen supply companies and laundries have long 
been regarded and classified as local service enterprises 
by Federal Departments and Agencies, as well as by 
trade associations and the public. The 1939 census 
included linen supply services in its classification of 
service establishments without differentiation in re¬ 
spect to the character of customers. * * * 

See also Hunt v. National Linen Service Corporation, 178 
Tenn. 262,157 S. W. 2d 608 (1941), to the same effect. 

Under the District law, corporations are taxed only upon 
net income from District of Columbia sources. District of 
Columbia Revenue Act of 1939, Title II, Sec. 2, 53 Stat. 
1087, as amended, 56 Stat. 376, D. C. Code, 1940 Ed., Supp. 
Vli, Sec. 14-1502 (b); District of Columbia Income and 
Franchise Tax Act of 1947, Title VII, Sec. 1, 61 Stat. 345, 
D. C. Code, 1940 Ed., Supp. VII, Sec. 47-1571. Under the 
1947 Act, it is provided that the measure of the franchise 
tax shall be that portion of the net income of the corpora¬ 
tion as is fairly attributable to any trade or business car- 
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ried on or engaged in within the District and such other net 
income as is derived from sources within the District, dis¬ 
trict of Columbia Income and Franchise Tax Act of 1^47, 
Title X, Sec. 1, 61 Stat. 349, D. C. Code, 1940 Ed., Supp. 
VII, Sec. 47-1580. 

In the decision below, the Board relied upon the case of 
Harper v. Alderson, 126 W. Va. 707, 30 S. E. 2d 521 (1944), 
in support of its conclusion that the Petitioner’s income 
from rental customers was entirely for the use of the Peti¬ 
tioner’s property. The Board’s reasoning in this case ap¬ 


pears to be patterned very closely upon certain language in 
the three judge-majority opinion in that case, although the 
Board recognized that the legal points at issue there were 
quite different. 

The Harper case was concerned with the West Virginia 
gross income tax, not with a tax on net income derived from 
West Virginia sources. There were no provisions in the 
West Virginia law for allocation and apportionment of in¬ 
come attributable to particular sources, comparable to ^he 
provisions in the District of Columbia law and regulations 
where business is carried on partly within and partly wi th¬ 
out the jurisdiction. See James v. United Artists Corpora¬ 
tion, 305 U. S. 410 (1939), construing the same provisions 
of the West Virginia law, where the Court said: 

We are not here concerned with the question whether 
a state, by a statute appropriately framed, may lay a 
tax on income derived from sources within it, * * * . No 
such taxation is attempted by § 2(i) [of the West Vir¬ 
ginia law]. * * # 

Undoubtedly, the majority in the Harper case were 
largely influenced by the United Artists decision and by the 
fact that the West Virginia law did not provide for alloca¬ 
tion and apportionment, because the principal issue in the 
Harper case was whether the tax was a burden on interstate 
commerce. No such issue is involved in the present case, 

So far as the nature of the business is concerned, the 
Petitioner believes that the two dissenting judges in the 
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Harper case took the sounder and more logical view. Judge 
Fox, with whom Judge Lovins concurred, had the following 
to say: 

I am of the opinion that the business in which the 
plaintiff is engaged more clearly comes within the defi¬ 
nition of service business or calling, than the business 
of collecting incomes from real or personal property, 
and I think this construction of the statute is supported 
by the case of Charleston Transit Co. v. James, 121 
W. Va. 412, 4 S. E. 2d 297. While the word “other¬ 
wise” is used in Section 2-(i), the apparent purpose of 
that section was to impose a tax arising from rentals, 
royalties, fees and interest. Quite frequently the use 
of real and personal property is involved in the ren¬ 
dering of services, and less confusion will arise if, in 
such cases, the tax is laid on the activity as a service. 

* • • 

Another case strongly relied upon by the court below, 
is that of Department of Treasury of Indiana v. In¬ 
gram-Rich a rdson Manufacturing Co., 313 U. S. 252, 85 
L. Ed. 1313, 61 S. Ct. 866. An Indiana corporation 
operated a factory in that state, which manufactured 
enamel and applied it by heat to metal articles obtained 
through its traveling salesmen, from manufacturers in 
other states and on orders for enameled parts, used in 
the making of stoves and refrigerators. The conten¬ 
tion of the taxpayer was that, as to business obtained 
outside of Indiana, the gross income tax of that state 
could not be applied. It was held that income derived 
from services, not from sales of the enamel in inter¬ 
state commerce, were taxable in Indiana, and that the 
transportation involved was merely an incident of the 
enameling service. • The distinction between that case 
and the case at bar is this: The Indiana concern per¬ 
formed a service on property which it did not own, and 
that service, aside from the transportation and deliv¬ 
ery, was wholly performed within the State of Indiana, 
and may be said to be strictly a service business. In 
the case at bar the property involved is owned by the 
plaintiff. Such processing as she does in West Vir¬ 
ginia is upon her own property, and not the property 
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of others. This is, in my opinion, a distinction without 
a difference, as the court below held. * * • 

* # • 

* * * There is plausible argument for the proposition 
that the plaintiff is engaged in the sale of a service, and 
when that service is sold and performed outside the 
State, is subject to the same rule as if a transfer of title 
to tangible personal property were involved, and as; to 
such sale it is admitted that no tax could be imposed, 
and reasonable arguments may be found in support of 
the proposition that the business of plaintiff is that of 
collecting incomes for the use of personal property; 
but, for reasons given above, I would discard both 
theories because I think the plaintiff’s business is that 
of furnishing a service from an established place of 
business in this State, rather than a sale in interstate 
commerce, or collecting incomes. 

m # * 

These considerations lead us to believe that the judg¬ 
ment of the Circuit Court of Ohio County should be 
affirmed. We would hold that a person who owns tc w- 
els, aprons, coats and other taxable products, which |he 
cleans and prepares for use at a place of business, tes- 
tablished for that purpose, in this State, and who, for 
a consideration delivers from such place of business 
such product to customers of his business in this and 
adjoining states, and when such products become soiled, 
collects the same and returns them to his place of busi¬ 
ness in this State, where they are cleaned and prepared 
for further use, and from there re-delivered to his cus¬ 
tomers, is engaged in a service business or calling, the 
privilege of engaging in which in this State is taxable 
under subsection 2-(h) of Chapter 86, Acts of the Leg¬ 
islature, Regular Session, 1935, and the measure of the 
tax is the gross income of such business, including that 
portion thereof received for services rendered outside 
the State. [Italics Petitioner’s.] 


In this type of business what the customer really pays for 
is the service—whether he owns the article or the laundry 
supplies it to him. Certainly, if either phase of the trans- 
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action with a so-called “rental customer” is “to be treated 
as incidental, from the standpoint of values and costs it is 
the supplying of the garment that is incidental, rather than 
the laundering services performed on the garment. To il¬ 
lustrate, if the customer himself bought the garment at a 
cost of four dollars, then after only eight launderings of the 
garment, at fifty cents per laundering, he would have paid 
as much for the cleaning services as his entire investment 
in the garment. Furthermore, over the normal or average 
life of the garment—approximately forty washings—he 
would pay out, for laundry services alone, five times the 
amount of his investment in the garment. These figures 
clearly demonstrate that the customers are paying primar¬ 
ily for the laundry service rather than for the use of the 
property. 

Article 1(b)(1) of the 1946 District of Columbia Income 
Tax Regulations and Section 10-2(d) (1) of the 1947 Income 
and Franchise Tax Regulations provide one formula for 
apportionment of income in the case of businesses engaged 
in the manufacture and sale, or the purchase and sale of 
tangible personal property. According to that formula, in¬ 
come is to be apportioned to the District in the ratio that 
the sales made within the District during the taxable year 
bear to the total sales of the taxpayer for such taxable year. 
Article 1(b)(2) of the 1946 Regulations and Section 10-2 
(d)(3) of the 1947 Regulations provide a different formula 
for apportionment of income in the case of service busi¬ 
nesses. According to that formula, income is to be appor¬ 
tioned to the District in the ratio that the aggregate of 
charges for work done and services performed in the Dis¬ 
trict bears to the aggregate of such charges for work done 
and services performed by the taxpayer everywhere. 

The Petitioner submits that its tax has been erroneously 
computed according to the sales business formula. Inas¬ 
much as the Petitioner is engaged in a service business, the 
service business formula is applicable; and its tax should 
be recomputed according to that formula. 
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The Petitioner’s Charge to the So-Called “Rental” Cus¬ 
tomer Covered Both the Use of the Garment and the Laun¬ 
dering Services, and Only that Part Which Covered the Use 
of the Garment May Properly Be Treated as a Rental of 
Personal Property. 

From the evidence in this case it is clear that the charge 
to the rental customers, though a single charge, consisted 
of two elements. One element was the use of the articles 
supplied by the Petitioner; the other, the laundering serv¬ 
ices furnished by the Petitioner. In its Memorandum, the 
Board apparently treated the entire receipts from the 
rental customers as rentals for the use of personal prop¬ 
erty, within the scope of this Court’s decision in Warner 
Brothers Pictures, Inc. v. District of Columbia, 83 U. S. 
App. D. C. 158, 168 F. 2d 157 (1948), and perceived no dis¬ 
tinction between that case and this. 

The Petitioner readily concedes that that part of its re¬ 
ceipts from District rental customers which represents the 
charge solely for the use of the Petitioner’s property is 
fully taxable in the District; and in its amended returns, as 
well as in the alternative computations submitted at j the 
hearing before the Board (Pet. Ex. 15 and 16, J. A., ppj 37, 
40), the Petitioner has fully allocated that part to the Dis¬ 
trict. It earnestly contends that that part alone may prop¬ 
erly be treated as a “rental” within the meaning of the 
Warner Brothers case, Article 1(a) of the 1946 Regulations, 
and Sections 10-2 (b) and (c) of the 1947 Regulations. 

The Warner Brothers case was concerned with the rental 
or leasing of motion picture films to theatre operators and 
exhibitors within the District of Columbia. The films had 
been manufactured or produced by Warner Brother^ in 
their studios, and Warner Brothers retained title to them. 
What the exhibitors paid, they paid solely for the use of the 
property. Thus the entire receipts were true rentals or 
royalties. No service operations of any kind were involved. 
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There was no alternative to leasing the films. It was not 
a situation where the customer (the exhibitor) could own 
the property (the films) and have the Warner Brothers 
company perform regular or periodic service operations 
thereon for a charge. 

In the instant case, the Petitioner’s furnishing the gar¬ 
ment is but an alternative to, or a substitute for, the cus¬ 
tomer’s owning it. The furnishing of the property, as we 
have said, is merely incidental to the service operations. 
To say in this case that the price is paid solely for the use 
of the property is to ignore the realities. Over the average 
life of a coverall, a rental customer pays the Petitioner a 
total of about twenty-five dollars. Certainly no one would 
be so foolhardy as to pay the Petitioner that amount solely 
for the use of the coverall, without the regular cleaning 
services, when he could buy it outright for only four dollars. 
Under any reasonable view of the transaction, one must rec¬ 
ognize that it is primarily for the cleaning service that the 
customer is paying. 

The rental customer contracts themselves (See Pet. Ex. 
13, J. A., p. 36) speak, not of the hiring or the leasing of 
property, but rather of “furnishing” the customer with his 
“laundry requirements” and of the customer’s agreement 
to accept the Petitioner’s “service” and to pay a “mini¬ 
mum service charge” of so much per week for towels or 
for garments during the period of the contract. The term 
“rental” appears only as a heading on one of the rate col¬ 
umns, and, as explained by Mr. Singer in his testimony with 
respect to Petitioner’s Exhibit 5, the charge under the 
“rental” column covers both the use of the garment and 
the laundering service. (J. A., pp. 35, 44.) 

There is no difficulty, under the evidence in this case, in 
determining what part of the receipts from the rental custo¬ 
mers represents the charge for the use of the garments. 
There was a fixed price differential between the Petition¬ 
er’s charge to the laundry customers and its charge to the 
rental customers. This price differential was maintained in 
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both the taxable years. The extra charge was made only in 
connection with garments, because in the case of towels the 
savings from not having to identify the items as belonging 
to particular customers offset the depreciation expens e to 
the Petitioner. The taxpayer’s records showed that about 
35 per cent of its total receipts from the rental customers 
was derived from towels and the remainder from garments. 
Coveralls comprised the great bulk of the rental garments; 
and it is established, not only by the price schedules but 
also by the testimony of Mr. Singer, the Vice-President of 
the company, and of Mr. Goldwyn, the accountant, thal; the 
extra charge or price differential for the use of the gar¬ 
ments amounted to 20 per cent of the taxpayer’s receipts 
from garment rental customers in 1946 and 16% per cent 
in 1947. Hence, only a few mathematical computation^ are 
needed to ascertain the amount of the Petitioner’s receipts 
attributable solely to the use of its property and therefore 
properly characterizable as rentals. 

m. 

The Source of Income from Services is the Place Where 


the Service Activities Occur and Not the Place Where 
Recipient of the Services is Located. 


the 

All 
Co- 
um- 
ula- 
of 
eti- 


In its first Conclusion of Law, the Board held that 1 
of the services performed by petitioner for District of 
lumbia customers were performed in the District of Col 
bia within the meaning of Article 1(b)(2) of the Reg 
tions applicable to 1946 incomes and Section 10-2(d)(3) 
the Regulations applicable to 1947 incomes.” The I 
tioner contends that the Board erred in so interpre 
these Regulations. 

This Court, in the Warner Brothers case, supra , indicated 
that the provisions of the Federal law were pertinent in 
interpreting the District of Columbia law. It cited Section 
119(a)(4) of the Internal Revenue Code, which provides 
that rentals from property located in the United States 
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shall be treated as income from sources within the United 
States, and said: 

• • * In the administration of the federal law, the 
fact that the geographical location of property deter¬ 
mines the source of rent received for its use is well 
established and no longer questioned. 

The Petitioner submits that it is equally well established 
that the source of income from labor or services is the place 
where the service activities occur, i.e., the place where the 
work is done or the labor is performed. Such is the Fed¬ 
eral rule. Section 119(a)(3) of the Internal Revenue Code 
provides that compensation for labor or personal services 
performed in the United States shall be treated as income 
from sources within the United States, and Section 119(c) 
(3) provides that compensation for labor or personal serv¬ 
ices performed without the United States shall he treated 
as income from sources without the United States. The 
Federal Income Tax Regulations (Reg. Ill, Sec. 29.119-4) 
provide that gross income from sources within the United 
States includes compensation for labor or personal services 
performed within the United States regardless of the resi¬ 
dence of the payor, of the place in which the contract for 
service was made, or of the place of payment. See George 
H. Salmon, 3 B. T. A. 838 (1926), which holds that the place 
where the services are performed, and not where the com¬ 
pensation is paid, controls. 

The Petitioner believes that the Board, in its earlier deci¬ 
sion in the case of Weaver Brothers v. District of Columbia, 
D. C. B. T. A., Dkt. 491, Op. 297, Nov. 27,1941 (not officially 
reported)*, took the proper view of the rule with respect 
to apportionment in the case of income from services. That 
case involved, in addition to interest which was specifically 
allocated, income derived from the rendering of services. 
Though the taxpayer’s only office was in the District, these 

* The full text of the findings and opinion may be found in the 1941 
edition of Prentice-Hall, State and Local Tax Service, D. C., H 13,020. 
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services were performed partly within and partly without 
the District. The Assessor had held that all of the service 
income was taxable in the District of Columbia, notwith¬ 
standing that many of the service activities occurred in 
Maryland and Virginia. The Board ruled that the Asses sor 
had erred in not apportioning or permitting apportionment 
of the service income. It said: 

With the exception of the interest items, the entire 
income of the petitioner was produced by labor or j;he 
rendition of personal services through the agency of 
its officers and employees. The income represented by 
interest has been allocated by the petitioner to the Dis¬ 
trict of Columbia, and such action is not here in dis¬ 
pute. The sources of the remaining income here in dis¬ 
pute were the activities of the petitioner which p'ro- 
duced such income. Such sources can ordy be sand to 
have been within the District if the services were ptir- 
formed therein. In discussing the term “sources 
within the United States,” as found in Federal incoi|ne 
tax statutes, the authors of Paul and Merten’s Law of 
Federal Income Taxation, (Vol. 4, pages 349 and 350) 
have this to say: 


“The Supreme Court has said that income may be 
derived from three possible sources only; (1) cap¬ 
ital and/or (2) labor and/or (3) the sale of capital 
assets. If these three considerations are to be re¬ 
garded as the only possible sources, it clearly follows 
that in determining whether a particular item is from 
‘sources within the United States’ the inquiry should 
be into the nature and location of the activities or 
property which produce the income. If the income 
is from labor ( services) the place where the labor is 
done should be decisive; if it is done in this country, 
the income should be from ‘sources within the United 
States.’ If the income is from capital, the place 
where the capital is employed should be decisive; if 
it is employed in this country, the income should be 
from ‘sources within the United States.’ If the in¬ 
come is from the sale of capital assets, the place 
where the sale is made should be likewise decisive. 
Much confusion will be avoided by regarding the term 
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* source ’ in this fundamental light. It is not a place; 
it is an activity or property. * • • [Italics Peti¬ 
tioner’s.] , 

In its Memorandum in the instant case, the Board cited 
this Court’s decision in Eastman Kodak Co. v. District of 
Columbia, 76 U. S. App. D. C. 339, 131 F. 2d 347 (1942), 
with the statement that the fact that work was done outside 
the District was there held irrelevant in a situation involv¬ 
ing sales in the District of merchandise produced else¬ 
where. The Petitioner has no quarrel with that rule hut 
contends that it has no application whatever to the facts 
here present. The rule is appropriate only in the case of 
businesses engaged in the manufacture and sale, or pur¬ 
chase and sale, of tangible personal property. It is settled 
law in the District, not only by the Eastman case but by 
numerous others as well, that the geographical “source” of 
income from sales of personal property is in the jurisdic¬ 
tion where the sale is made. The rule is different with re¬ 
spect to income from services. (See Point I of the Argu¬ 
ment, supra , p. 18.) 

That this is so is recognized by the District Assessor in 
his practice of taxing District laundries on a portion of 
their receipts from outside customers. (See the testimony of 
Respondent’s witness, Mr. Taylor, J. A., p. 61.) This can 
only be upon the theory that some services in such cases 
are performed within the District. As for the Board’s 
statement that all of the services to the Petitioner’s Dis¬ 
trict customers are performed in the District, it may as 
well be said that in the case of a Virginia customer of a 
District laundry, all the services are performed in Virginia. 
But the District Assessor surely would not agree with the 
Board in that regard. There is no valid reason for holding 
that some of the services are performed in the District when 
a District laundry deals with a Virginia customer, but that 
all of the services are performed in the District when a Vir¬ 
ginia laundry deals with a District customer. Likewise, 
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there is no valid reason for holding that when a customer 
owns the garment, some of the services are rendered in the 
place where the laundry plant is located, but that if the 
laundry supplies the garment, all of the services are ren¬ 
dered in the place where the customer is located. 

It was error for the Board and the Assessor to hold that 
all the Petitioner’s receipts from District customers were 
from District sources. The laundering for both the launc'ry 
customers and the rental customers was not “work done 
and services performed in the District.” 

IV. 

The Petitioner’s Computations of Allocation and Appor¬ 
tionment in the Amended Returns, or, in the Alternative, in 
Petitioner’s Exhibits 15 and 16, Were a Proper Application 
of the Provision of the Regulations that Rents Received 
from District Sources Be Allocated to the District and of 
the Service Business Formula in the Regulations that in¬ 
come from Work Done or Services Performed Be Appor¬ 
tioned to the District in the Ratio that the Aggregate of 
Charges for Such Work Done and Services Performed in 
the District Bears to the Aggregate of Such Charges for 
Work Done and Services Performed Everywhere. 

In its Finding of Fact No. 12 (J. A., p. 22), the Boa rd 
said that “Neither the amended returns nor the claims for 
refund, nor a combination thereof presented a formula 
within the meaning of the Regulations”; and throughout 
its Findings, Conclusions, and Memorandum, the Board ap¬ 
pears to have proceeded upon the assumption that what the 
Petitioner had offered in its amended returns was some 
new formula not provided for in any of the Regulations. 
The Petitioner contends that its computations, both in the 
amended returns and in Petitioner’s Exhibits 15 and 16 
(see J. A., pp. 23-27, 37-42), are proper applications of tpe 
pertinent provisions of the Regulations. Consequent! 
much of what the Board said with respect to a taxpayer 


26 


duty and burden of proof in presenting a new formula, not 
provided for in the Regulations, is inappropriate under the 
facts of this case. 

Article 1(a) of the 1946 Regulations and Section 10-2(c) 
of the 1947 Regulations provide that rents received from 
sources in the District shall he allocated to the District. 
This the Petitioner has done in both the amended returns 
and Exhibits 15 and 16 by fully allocating to the District 
that portion of its receipts from District rental customers 
which represents charges solely for the use of the Peti¬ 
tioner’s property. 

Article 1(b)(2) of the 1946 Regulations and Section 10-2 
(d)(3) of the 1947 Regulations provide that where gross 
income for any taxable year is derived from work done or 
services performed, the portion thereof to be apportioned 
to the District shall be such percentage of the total of such 
income as the aggregate of charges for such work done and 
services performed in the District bears to the aggregate 
of such charges for work done and services performed by 
the taxpayer everywhere. Obviously, in billing its District 
customers the Petitioner did not break down or itemize its 
charges for each particular service in accordance with the 
place where the work was performed. It was a unitary 
charge. But this fact should not prevent a determination 
of that portion of the unitary price which is charged for 
“work done and services performed in the District,” and 
that part of the price which is charged for work done and 
services performed outside the District. It is believed that 
some kind of expense ratio is a proper method of determin¬ 
ing these facts. 

Such was the view of the Board in the Weaver Brothers 
case, supra , where likewise a unitary charge was made, al¬ 
though services were performed partly within and partly 
without the District. There the Board said: 

The petitioner submitted in evidence, and the Board 
has adopted as reasonable an allocation of the expenses 
of its business (Exhibits 5 and 6). For the year 1939 
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it appears that 9.256 per cent of petitioner’s expenses 
was fairly chargeable to its activities without the Dis¬ 
trict of Columbia, leaving 90.744 per cent thereof 
chargeable to its activities within the District. For the 
year 1940 it appears that 9.362 per cent of petitioner’s 
expenses was fairly chargeable to its activities witJwut 
the District, leaving 90.638 per cent chargeable to its 
activities within the District. A fair method of alloca¬ 
tion, in the opinion of the Board would be to allocate to 
the District of Columbia 90.744 per cent of its entire 
net income for 1939, and 90.638 per cent of its net in¬ 
come for 1940; and the Board so,holds. 

The evidence establishes that the Petitioner’s activities 
in the District were primarily its pick-up and delivery serv¬ 
ice, and that all the other major activities occurred in Vir¬ 
ginia. In order to comply with the service business formula 
of the Regulations, the Petitioner ascertained its total deliv¬ 
ery expenses and its net merchandise costs absorbed. In the 
amended returns it took the percentage of these expenses 
to its receipts from laundering services everywhere (in¬ 
cluding the laundering portion from rental customers) and 
applied such percentage to the receipts from District cus¬ 
tomers for laundering services to ascertain the part of its 
receipts which represented charges for work done and serv¬ 
ices performed in the District. In the alternative compu¬ 
tations embodied in Petitioner’s Exhibits 15 and 16, it took 
the percentage of the delivery and merchandise expenses 
to its total expenses and applied such percentage to the re¬ 
ceipts from District customers for laundering services to 
ascertain the charges for work done and services performed 
in the District. The Petitioner earnestly contends that 
either of these percentages is a proper, reasonable, and 
equitable measure of its income attributable to District 
sources by reason of work done or services performed 
within the District. The Petitioner’s witness Goldwyn, an 
expert accountant, so testified. (See J. A., p. 56.) 

Finally, Article 1(b) (4) of the 1946 Regulations and Sec¬ 
tion 10-2(d)(5) of the 1947 Regulations provide that “the 
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net taxable income from within the District may be deter¬ 
mined by applying the factor determined in accordance 
with the appropriate formula herein referred to against the 
total net income of the incorporated * * * business reported 
for Federal income tax purposes,” with necessary adjust¬ 
ments for items taxable or deductible under the Federal 
law but not under the District law, and vice versa. This the 
Petitioner also did, both in its amended returns and in Ex¬ 
hibits 15 and 16. After having determined gross income 
from District sources by allocating rents and apportioning 
service income according to the service business formula, 
the Petitioner took as a factor the ratio of such gross in¬ 
come from District sources to its gross income from all 
sources. It then applied that factor to the net income from 
all sources as shown in its Federal returns, with adjust¬ 
ments as required by the Regulations, in order to ascertain 
the amount of its net income attributable to District sources. 
Petitioner therefore submits that its computations consti¬ 
tute a complete, adequate, and reasonable application of, 
and compliance with, the formulae and provisions of the 
pertinent District Regulations. 

The Board apparently gave no consideration to Petition¬ 
er’s alternative computations in Exhibits 15 and 16. It is 
not clear whether that was due to the Board’s views as to 
the controlling law or to its feeling that, as contended by the 
Respondent, it should not consider them inasmuch as they 
had not been presented to the Assessor. It should be under¬ 
stood that the Petitioner does not particularly prefer the 
computations in its Exhibits 15 and 16 to those in its 
amended returns. These exhibits represent no departure 
from the basic principle or ground stated in the refund 
claims. They were offered because they more nearly ap¬ 
proached a method of apportionment of service income 
which the Board had approved in the Weaver Brothers 
case, supra. In that case the income was apportioned in 
the ratio that expenses incurred within the District bore to 
expenses incurred everywhere. The Petitioner considered 
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it desirable to have these alternative computations before 
the Board so that, in the event it should not agree with the 
particular ratio employed in the amended returns to de ter¬ 
mine what portion of the receipts represented charges for 
work done or services performed in the District, it would 
have an alternative method of determining that fact and a 
precedent to support it. 

So far as the presentation of the alternative computa¬ 
tions to the Assessor is concerned, the Petitioner believes 
that it is not required to do a futile thing. The Assessor 
was convinced that, as a matter of law, all the receipts from 
District rental customers were to be treated as rentals at¬ 
tributable entirely to District sources under the holding in 
the Warner Brothers case, supra. Mr. Goldwyn testilied 
that in his conference at the Assessor’s office, the officials 
took the view that the issue was only a question of law; end 
that accordingly the computations and methods of appor¬ 
tionment employed in the amended returns were not dis¬ 
cussed or considered. (See J. A., pp. 60, 61.) Such being 
the case, it would have been idle for Petitioner to present 
to the Assessor any alternative computation; and the Re¬ 
spondent should not now be heard to complain of this fa ct. 

The Board concluded that Petitioner had not shown that 
the formula under which the tax was assessed and paid (the 
sales business formula) apportions to the District a greater 
part of Petitioner’s gross income than is reasonably attrib¬ 
utable to sources within the District. In this connection, 
the Petitioner would point out that in the Weaver Brothers 
case, supra, the Board took the view that any formula 
whereby the District taxes all the service income, when the 
services are performed partly within and partly without 
the District, is inherently unreasonable. It said: 

# • # . Acting under such section of the regulations 
the petitioner submitted a formula which it claimed 
would reflect its income from sources within the Dis¬ 
trict of Columbia. Since the Assessor disagreed with 
the petitioner he should have employed his broad in- 
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quisitorial power and called for such other information 
which he deemed sufficient for the purpose of determin¬ 
ing “such other method of allocation or apportionment 
as seems to be calculated to assign to the District that 
portion of such income derived from sources within the 
District.” Instead, the Assessor assessed the peti¬ 
tioner a tax upon its entire net income. In the opinion 
of the Board such action by the Assessor was intrinsi¬ 
cally arbitrary and unreasonable. 

Having proved before the Board that its business was 
essentially a service business and that the major part of its 
work was done outside the District, the Petitioner submits 
that it fully discharged its burden to prove that the formula 
(the sales business formula) under which the tax was as¬ 
sessed and paid operated to apportion to the District a 
greater share of its gross income than was reasonably at¬ 
tributable to District sources. Moreover, on its face, the 
application of such formula to the Petitioner resulted in 
an inequitable tax. 


CONCLUSION. 

The Petitioner requests this Court to hold that the Board 
erred in concluding that the Petitioner’s entire receipts 
from District rental customers were rentals under the War¬ 
ner Brothers case; that the Board erred in holding that in 
the case of Petitioner’s District customers, all the services 
were performed in the District within the meaning of the 
District Law and Regulations; that the Board erred in not 
recognizing and holding that the Petitioner’s business is 
essentially a service business and that all its income, except 
such as is attributable solely to the use of its property, 
should be apportioned according to the service business 
formula of the Regulations; that one or the other of Peti¬ 
tioner’s alternative computations is a fair, reasonable, and 
equitable method of determining the amount of its income 
from District sources; that the Petitioner has substantially 
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overpaid its tax in each of the years involved; and that 
Petitioner is entitled to refunds of the overpayments. 



Respectfully submitted, 

Albert E. Arent, 

J. Fay Hall, Jr., 

1002 Ring Building, 
Washington 6, D. C. 
Attorneys for Petitioner. 

Of Counsel: 

Posner, Berge, Fox and Arent 
1002 Ring Building, 

Washington 6, D. C. 

Dated: 

August 14,1950. 
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APPENDIX OF STATUTES AND REGULATIONS 

District of Columbia Revenue Act of 1939, as Amende 

TITLE II—INCOME TAX 

* # • 

Sec. 2. Imposition of Tax * * * .—(a) * * * 

(b) Tax on Corporations. —There is hereby levied for 
each taxable year upon the taxable income from District of 
Columbia sources of every corporation, whether domestic 
or foreign * * * a tax at the rate of 5 per centum thereof: 
* • * . [53 Stat. 1087, as amended by the Act of June 22, 
1942, 56 Stat. 376, D. C. Code 1940, Supp. VII, Sec. 47-1502 

(c) Definition of “Taxable Income —As used in this 
section, the term “taxable income” means the amount of 
the net income in excess of the credits against net income 
provided in section 9. [53 Stat. 1087, D. C. Code 1940, Sec. 
474502(c).] 

* # * 

Sec. 3. Net Income. —The term “net income” means the 
gross income of a taxpayer less the deductions allowed by 
this title. [53 Stat. 1088, D. C. Code 1940, Sec. 47-1503.] 

Sec. 4. Gross income and, exclusions therefrom — Defini¬ 
tion — Of corporations. —(a) Definition. —The words “gross 
income,” as used in this title, include gains, profits, and 
income derived from # * * compensation for personal serv¬ 
ices of whatever kind * # * or income derived from * *' • 
trades, businesses, * * * or sales or dealings in property, 
whether real or personal, growing out of the ownership, or 
use of, or interest in, such property; also from rent, royal¬ 
ties, interest, dividends, securities, or transactions of any 
business carried on for gain or profit, or gains or profits, 
and income derived from any source whatever. [53 Stat. 
1088, as amended by the Act of Feb. 2, 1942, 56 Stat. 43, 
D. C. Code 1940, Supp. VII, Sec. 474504(a).] 

(b) Of Corporations. —In the case of any corporation, 
gross income includes only the gross income from sources 
within the District of Columbia. The proper apportion¬ 
ment and allocation of income with respect to sources of 
income within and without the District may be determined 
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by processes or formulas of general apportionment under 
rules and regulations prescribed by the Commissioners. 
[53 Stat. 1088, D. C. Code 1940, Sec. 47-1504(b).] 


District of Columbia Revenue Act of 1947 

ARTICLE I—INCOME AND FRANCHISE TAX ACT 

* * • 

Title III— Net Income, Gross Income and Exclusions 
Therefrom, and Deductions 

Sec. 1. Net Income. —For the purposes of this article 
and wherever appearing herein, unless otherwise required 
by the context, the words “net income” mean the gross 
income of a taxpayer less the deductions allowed by this 
article. [61 Stat. 335, D. C. Code 1940, Supp. VII, Sec. 
47-1557.] 

Sec. 2. Gross Income and Exclusions Therefrom. —(a) 
The words “gross income” include gains, profits, and 
income derived from * * * compensation for personal serv¬ 
ices of whatever kind * * * or income derived from any 
trade or business or sales or dealings in property, whether 
real or personal, * * * growing out of the ownership, or sale 
of, or interest in, such property; also from rent, royalties, 
interest, dividends, securities, or transactions of any trade 
or business carried on for gain or profit, or gains or profits, 
and income derived from any source whatever. [61 Stat. 
335, D. C. Code 1940, Supp. VII, Sec. 47-1557a.] 

• # • 

Title VII —Tax on Corporations 

Sec. 1. Taxable Income Defined. —For the purposes of 
this title, and unless otherwise required by the context, the 
-words “taxable income” mean the amount of net income 
derived from sources within the District within the meaning 
of title X of this article. [61 Stat. 345, D. C. Code 1940, 
Supp. VII, Sec. 47-1571.] 

Sec. 2. Imposition and Rate of Tax. —For the privilege 
of carrying on or engaging in any trade or business within 
the District and of receiving income from sources within 
the District, there is hereby levied for each taxable year a 


tax at the rate of 5 per centum upon the taxable income of 
every corporation, whether domestic or foreign * * ’ . 
[61 Stat. 345, D. C. Code 1940, Supp. VII, Sec. 47-1571a.] 


Title X—Purpose of Article and Allocation and 

Apportionment 

Sec. 1. Purpose of Article. —It is the purpose of tljiis 
article to impose * * * a franchise tax upon every corpora¬ 
tion • * * for the privilege of carrying on or engaging in 
any trade or business within the District and of receiving 
such other income as is derived from sources within the 
District: * * * . The measure of the franchise tax shall pe 
that portion of the net income of the corporation * # * as 
is fairly attributable to any trade or business carried on or 
engaged in within the District and such other net income ^s 
is "derived from sources within the District. [61 Stat. 349, 
D. C. Code 1940, Supp. VII, Sec. 47-1580.] 

Sec. 2. Allocation and Apportionment. —• # * If tie 
trade or business of any corporation * * * is carried on ipr 
engaged in both within and without the District, the net 
income derived therefrom shall, for the purpose of this 
article, be deemed to be income from sources within aid 
without the District. Where the net income of a corpora¬ 
tion * * * is derived from sources both within and without 
the District, the portion thereof subject to tax under this 
article shall be determined under regulation or regulations 
prescribed by the Commissioners. The Assessor is author¬ 
ized to employ any formula or formulas provided in any 
regulation or regulations prescribed by the Commissioners 
under this article which, in his opinion, should be applied 
in order to properly determine the net income of any cor¬ 
poration * * * subject to tax under this article. [61 Stat. 
349, D. C. Code 1940, Supp. VII, Sec. 47-1580a.] 


District of Columbia Income Tax Regulations 

[As amended March 25, 1943, promulgated pursuant t 
the District of Columbia Income Tax Act of 1939, and i: 
effect during the taxable year 1946.] 
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Articles 1(a), (b)(2), and (c) are set out in the Board’s 
Finding of Fact No. 9, J. A., pp. 17-19. Other provisions 
of these Regulations referred to in the brief are as follows: 

Art. 1(b) • • * 

(1) Where gross income for any taxable year is de¬ 
rived from the manufacture and sale or purchase and sale 
of tangible personal property, the portion thereof to be ap¬ 
portioned to the District shall be such percentage of the 
total of such gross income as the sales within the District 
during such taxable year bear to the total sales of the 
corporation for such taxable year. 

• • • 

(4) * * * . In such cases where, in the opinion of the As¬ 
sessor, an equitable tax will result, the net taxable income 
from District sources may be determined by applying the 
factor determined in accordance with the appropriate for¬ 
mula herein referred to against the total net income of the 
corporation reported for Federal income tax purposes: 
Provided, however, that before apportionment, such Fed¬ 
eral figure shall be adjusted by deducting therefrom any 
nontaxable dividends received and any other items not tax¬ 
able under the District income tax law and by adding to 
such Federal figure such income taxes and other items 
which are allowable deductions under the Federal law but 
not allowable as deductions under the District law. • • • 


District of Columbia Income and Franchise Tax Regulations 

[As promulgated pursuant to the District of Columbia 
Income and Franchise Tax Act of 1947 and in effect during 
the taxable year 1947.] 

Sections 10-(2) (d)(1), (3), and (5) are set out in the 
Board’s Finding of Fact No. 10, J. A., pp. 19-21. Other 
provisions of these Regulations referred to in the brief are 
as follows: 

Sec. 10-2. The measure of the franchise tax shall be that 
portion of the net income of a corporation or unincorpo¬ 
rated business as is fairly attributable to any trade or busi¬ 
ness carried on or engaged in within the District, and such 
other net income as is derived from sources within the Dis- 
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trict. The portion of such net income that is “fairly atj 
tributable” to any trade or business or such other net inj 
come as is derived from sources within the District shall 
be determined by allocation and apportionment thereof as 
prescribed in Sections 10-2(a), 10-2(b), 10-2(c), 10-2(d). 
10-2(e). 

Sec. 10-2(a). The word “allocated” as hereinafter used 
in reference to income and deductions therefrom means a 
determination based upon actual figures specifically ap¬ 
plicable thereto; and the word “apportioned” so used 
means a ratable portion determined on a percentage basis. 
If the entire gross income is derived from engaging in a 
trade or business within the District or from sources within 
the District, all of such income shall be allocated to the Dis¬ 
trict. If the gross income is derived from engaging in a 
trade or business partly within and partly without the Dis¬ 
trict or from sources both within and without the District, 
such gross income shall be allocated and apportioned in 
accordance with the specific provisions or formulae pre¬ 
scribed in these regulations. 

Sec. 10-2(b). A corporation or unincorporated business 
may derive income from sales made in the District of per¬ 
sonal property, from the sale of real property located in 
the District, from services performed in the District, from 
rentals of real or personal property located in the District, 
or from investments made or other capital employed in the 
District, and in other ways, and thus be liable for the tax 
upon such income, even though it maintains no office or 
other place of business in the District. 

Sec. 10-2(c). Income Specifically Allocated. Interest, 
dividends, rents and royalties, received from sources in the 
District, shall be allocated to the District; interest, divi¬ 
dends, rents and royalties, received from sources without 
the District, shall be allocated without the District. The 
gross income remaining after deducting the above items 
specifically allocated, hereinafter referred to as gross in¬ 
come from trade or business, shall be apportioned or allo¬ 
cated in accordance with the formulae or upon the bases 
hereinafter specified. 
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United States Court of Appeals 

for the District of Columbia Circuit 


No. 10,658 


Industrial Coverall Laundry Corporation, Petitioner, 

v. 

District of Columbia, Respondent. 


BRIEF FOR RESPONDENT 


Petition for Review of Decision of the Board 
of Tax Appeals for the District of Columbia 


COUNTER-STATEMENT OF THE CASE 
Preliminary Statement 

Counsel for respondent, although cognizant of Rule 17 
(e)(2) of the rules of this Court, deem it necessary to make 
a complete statement of the case because a mere counter- 
statement together with petitioner’s statement of the case 
will not afford the Court complete understanding and con¬ 
tinuity of the facts herein involved. 
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STATEMENT OF THE CASE 

Throughout the years involved, 1946 and 1947, petitioner 
was a corporation organized and existing under the laws of 
the District of Columbia. Petitioner’s plant and office 
were located in Arlington, Virginia, less than a mile from 
the District of Columbia. It did not have any place of 
business in the District. (App. 15, Finding 1.) 

Petitioner’s business, during both of the years involved, 
was of two types. One type was the laundering of linens 
and garments owned by its customers located in the Dis¬ 
trict, Maryland, and Virginia. There is no dispute about 
the nature of this portion of petitioner’s business. (App. 
15, Finding 2.) 

In addition to being engaged in the business of launder¬ 
ing linens and garments belonging to others, petitioner, 
throughout the years involved, also was engaged in the busi¬ 
ness of hiring to its customers located in the District, 
Maryland, and Virginia, clean towels, coveralls, shop coats, 
shirts, pants and aprons, and other such articles, all be¬ 
longing to petitioner. (App. 15, Finding 2; App. 35, 36, 47, 
49.) This portion of petitioner’s business, involving the 
use of its own articles, was carried on pursuant to rental 
contracts entered into by and between petitioner and its 
various customers on printed forms which are substantially 
the same as Petitioner’s Exhibit 13. (App. 36, 49; Tr. 
154-161.) For the use of its clean articles petitioner charged 
its customers rental prices as set forth in the contracts 
under the heading “rentals.” 1 (App. 36, Tr. 154-161.) 
The portion of petitioner’s business, which consisted of 
laundering articles owned only by its customers, was car¬ 
ried on without contracts in writing. (App. 49.) 

In the operation of the portion of the business in which 
only petitioner’s articles were involved, petitioner’s em¬ 
ployees delivered petitioner’s various articles in a clean 

i The prices listed tinder the heading ‘ ‘ rentals ’ ’ refer only to articles owned 
by petitioner which it hired to customers. (App. 47.) 


condition to petitioner’s customers for the use of such 
customers. After the articles were soiled petitioner’s enji- 
ployees collected them from the customers and left clealn 
similar articles with customers. (App. 15, Finding 2; App. 

49.'! 

/ 

Petitioner also charged customers for the entire pur¬ 
chase price of such of its articles as were lost, destroyed, 
or rendered unusable while in the possession of customerk 
For example, a new coverall cost petitioner $4, and peti¬ 
tioner charged a customer $4 for replacement of any cover¬ 
all which was lost, destroyed, or rendered unusable while 
in the possession of such customer. (App. 36, 44.) 

Petitioner did not purchase garments specifically for 
particular customers. However, at the request of a cus¬ 
tomer petitioner affixed to petitioner’s garments identifi¬ 
cation or advertisement insignia as desired by the cus¬ 
tomer for which petitioner charged such a customer an 
additional fee. (App. 48-49.) 

In 1946 petitioner’s total gross receipts from all sources 
amounted to $155,833.93. (App. 8, “A”; App. 16, Finding 
5.) The Board found that about 90% of such receipts was 
derived from the rental of petitioner’s own articles. (App. 
15, Finding 3; Tr. 67-69.) The Board also found that 
petitioner’s gross receipts from all sources ($155,833.93) 
were composed of “sales rentals” amounting to $131,- 
798.03, “replacements charged” amounting to $8,950.15, 
and “other laundering sales” amounting to $15,575.02, less 
total discounts amounting to $489.27. (App. 16, Finding 5; 
App. 24, lines 6, 12, 26.) Petitioner’s total gross receipts 
from District of Columbia sources in 1946 amounted to 
$119,154.99. (App. 8, “B”; App. 16 ,Finding 5.) 

In its 1946 income tax return petitioner reported a nel; 
taxable income from all sources amounting to $24,431.26 
(App. 8, line 5; App. 16, Finding 5.) To determine whal 
part of that net taxable income was attributable to the Disj 
trict and taxable by it petitioner divided the amount of 
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gross receipts from District sources ($119,154.99) by the 
amount of gross receipts from all sources ($155,833.93) 
which resulted in a quotient of .764628 or 76.4628%. (App. 

8, “A”, “B”, “C”; App. 16, Finding 5.) By taking 
76.4628% of $24,431.26 petitioner attributed $18,680.83 of 
its total net taxable income to District sources and reported 
and paid a tax due thereon of $934.04. (App. 8, line 27; 
App. 16, Finding 5.) 

In 1947 petitioner’s total gross receipts from all sources 
amounted to $221,876.09. (App. 10, “A”; App. 16, Finding 
7.) The Board found that about 95% of such receipts was 
derived from the rental of petitioner’s own articles. (App. 
15, Finding 3; Tr. 67-69.) The Board also found that peti¬ 
tioner’s gross receipts from all sources ($221,876.09) were 
composed of “sales rentals” amounting to $200,390.74, “re¬ 
placements charged (including rag sales [of $1,659.69])” 
amounting to $12,232.57, and “other laundering sales” 
amounting to $10,146.69, less total discounts amounting to 
$893.91. (App. 16-17, Finding 7; App. 9, lines 11-17.) 
Petitioner’s total gross receipts from District of Columbia 
sources in 1947 amounted to $147,850.02. (App. 10, “B”.) 1 

In its 1947 franchise tax return petitioner reported a net 
taxable income from all sources amounting to $66,091.55. i 
(App. 10, line 16; App. 17, Finding 7.) To determine what 
part of that net taxable income was attributable to the Dis¬ 
trict and taxable by it petitioner divided the amount of 
gross receipts from District sources ($147,850.02) by the 
amount of gross receipts from all sources ($221,876.09) 
which resulted in a quotient of .666363 or 66.6363%. (App. 1 
10, “A”, “B”, “C”; App. 17, Finding 7.) By taking 1 
66.6363% of $66,091.55 petitioner attributed $44,040.96 of its ! 
total net taxable income to District sources and reported and 
paid a tax due thereon of $2,202.05. 2 (App. 10, line 27; App. 

17, Finding 7.) 


2 The first installment in tihe amount of $1,101.03 was paid within the time 
required by law and the second installment in the amount of $1,101.02 with 
interest in the amount of $02.03 was delinquency paid on September 26, 1949. 



Delete the last sentence of the first paragraph on page 5 
and substitute in lieu thereof the following: 


“In these amended returns, petitioner undertook to ascer¬ 
tain what portion of its receipts was for rental charges for 
coveralls, etc.; these amounts were deducted from its total 
receipts, and the balances were designated as receipts from 
(1) laundering petitioner’s own goods and (2) laundering 
customers’ goods. 

“For 1946, it apportioned to the District" of Columbia 
76.4628% of the amount ascertained by it to be rental 
charges; and it apportioned to the District 32.1% of 
76.4628% of the amounts ascertained to be for laundering, 
the 32.1% being claimed to be the ratio which its delivery- 
expenses plus its costs for merchandise bore to its receipt^ 
from laundering. 

“For 1947, it apportioned to the District of Columbia 
66.6363% of the amount ascertained by it to be rental 
charges; and it apportioned to the District 20.5% of 
66.6363% of the amounts ascertained to be for laundering 
the 20.5% being claimed to be the ratio which its delivery 
expenses plus its cost for merchandise bore to its receipts 
from laundering.” (App. 21) 
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On October 21,1948, petitioner filed claims for refund f<j>r 
taxes paid for the calendar years 1946 and 1947. In tlje 
claim for 1946 taxes petitioner sought a refund in tljie 
amount of $560.48 and in the claim for 1947 taxes petitioner 
sought a refund in the amount of $469.10 and abatement of 
the then unpaid second installment amounting to $1,101.(2 
for 1947. (App. 11-12.) The claims for refund were ac¬ 
companied by District income tax return forms executed on 
behalf of petitioner and designated “amended returns” for 
1946 3 and 1947, respectively. (App. 23-27.) Petitioner 
contended in its claim for refund that in its original inconie 
tax returns it should have reported “only that portion of 
such sales located in D. C. which are directly attributable 
to D. C. activity, namely, pickup and redelivery service.” 
(App. 11-12.) In the “amended returns” petitioner re¬ 
ported for both years as income from District sources only 
such income as it attributed to the pickup and delivery 
services actually performed in the District, plus 20% of the 
“rental value of coveralls” for 1946, and plus 16%% of 
the “rental value of coveralls” for 1947. (App. 23-27.) 





MK*i«a'iauvvui!ii{iUUJ ( 


The petitioner did not furnish the Assessor any informa¬ 
tion as to what portion, if any, of its total gross receipts 
from District sources resulted from its laundering of articles 
owned by customers located in the District. The Assessor, 
therefore, was without sufficient information to apportion 
or allocate the portion of petitioner’s gross income from 
laundering articles belonging to others to the District or 
elsewhere. (App. 14, 29 4 ; Tr. 127-128.) 


3 Appendix I to the Findings of Fact (App. 23) should be headed “ Amend¬ 
ed Return’’ as is Appendix III (App. 25.) The Board inadvertently omitted 
this designation. Sec Finding 12, App. 22 and Tr. 34 and 35A. 

♦ In paragraph 3, line 8 of the Board’s memorandum opinion (App. 29, 
line 10) the amount of $10,466 should be $10,146.69. See App. 26, line 19. 
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The Assessor by letters to petitioner dated June 7,1949, 
denied petitioner’s claims for refund on the ground that the 
income derived from the rental to District customers of 
garments owned by the petitioner constituted income from 
District sources, and that since no information had been 
furnished as to what part of the gross receipts from laun¬ 
dering garments owned by petitioner’s customers was re¬ 
ceived from those located in the District it did not appear 
that there was any basis for a recomputation of income sub¬ 
ject to the tax. (App. 13-14, 22.) 

On September 1, 1949, petitioner filed with the Board an 
appeal from the Assessor’s' determination denying the 
claims for refund. (App. 22, Finding 13.) 

On September 26,1949, petitioner paid under protest the 
second installment of the 1947 tax amounting to $1,101.02 
and the interest thereon in the amount of $62.03. The 
same day petitioner filed with the Assessor a second claim 
for refund pertaining to the 1947 tax. (Tr. 23.) In that 
second claim petitioner included the amount of the second 
installment and interest thereon in addition to the amount 
of $469.10 sought in the original claim for refund of 1947 
taxes. The Assessor, by letter to petitioner dated Septem¬ 
ber 27,1948 (Tr. 25), treated petitioner’s second claims for 
refund of 1947 taxes as an amendment of the previous claim 
for refund of 1947 taxes filed October 21, 1948, and denied 
the amendment for the same reasons stated in his letter of 
June 7, 1949, denying the previous claims. The Board 
granted leave to petitioner to amend its petition accordingly 
and petitioner filed an amended petition. (App. 22, Find¬ 
ing 14.) 

The Board found that neither the amended returns nor the 
claims for refund, nor a combination thereof presented a 
formula within the meaning of the regulations, but that such 
formula can be gathered by induction from the facts stated 
in the amended returns and the schedules attached thereto, 



and further that petitioner’s theory and method were clear 
to the official of the Assessor’s office having charge of the 
matter. (App. 22, Finding 12; App. 23-27, 61.) However, 
in its memorandum opinion the Board said that “It should 
be remarked that the Board has quite liberally construed 
the regulation in regard to the furnishing of alternative 
formulae by petitioner, perhaps more liberally than they 
should have been interpreted, and such action should not be 
considered as establishing a precedent covered by the doc¬ 
trine stare decisis.” (App. 29.) 

During the hearing, petitioner, over the objection of the 
District, introduced into evidence a third method of com¬ 
putation different from those presented to the Assessor 
either as a part of the original returns or the amended 
returns. (App. 22, Finding 15; App. 37-42, 54-55.) The 
Board considered this different method of computation ar d 
specifically compared it with that used in the amended 
returns and found that the results of those two methods 
differed but slightly. (App. 22, Finding 15.) 

On March 13,1950, the Board of Tax Appeals entered i 
findings of fact, conclusions of law, decision, and memo¬ 
randum opinion in the instant case. (App. 15-30.) Tie 
Board found that although the petitioner’s theory is intel¬ 
ligible, nevertheless, petitioner has not shown that tie 
formula prescribed by the regulation is inapplicable or ap¬ 
portions to the District a greater portion of petitioner s 
gross income than is reasonably attributable to sources 
within the District. (App. 22, Finding 12.) The Board 
concluded as a matter of law that all of the services per¬ 
formed by petitioner for District of Columbia customers 
were performed in the District within the meaning of the 
applicable regulations. (App. 23.) 

On April 11, 1950, petitioner filed with the Board of 
Tax Appeals its petition for review by this Court of th,e 
Board’s decision entered March 13, 1950. (App. 30-34.) 
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SUMMARY OF ARGUMENT 

The income which petitioner received as the result of furnishing 
its property to its customers was “rent.” Such portions of such 
income as represented “rents” from property hired in the District 
of Columbia was taxable in the District of Columbia. Under the 
regulations “rents” from sources within the District are allocable 
to the District without any apportionment. This Court so held in 
Warner Brothers Pictures, Inc v . District of Columbia, infra. 
Even if it be assumed arguendo that some portion of the receipts 
from the use of petitioner’s property constituted income from 
“services” the entire amount of such receipts is nevertheless sub¬ 
ject to taxation in the District since the “services” which produced 
the income were performed within the District. 

If petitioner is correct in its theory that some portions of the 
income in question should have been apportioned to sources with¬ 
out the District petitioner failed to exhaust its administrative 
remedy in connection therewith in that it failed to show that the 
method of taxation adopted by the assessing authorities attri¬ 
buted a greater portion of petitioner’s income to the District than 
was fairly attributable to the trade or business carried on within 
the District or from sources within the District, and also failed to 
show that the formula submitted by it would be applicable if the 
method of taxation used by the Assessor was inapplicable. 

ARGUMENT 

In 1946 and 1947 petitioner had $131,789.03 and $200,- 
390.74, respectively, in receipts from furnishing its own 
articles fit for use, either new or laundered, to its cus¬ 
tomers. Of such amounts, 76.4628% and 66.6363%, re¬ 
spectively, were for furnishing such articles in such condi¬ 
tion to customers located in the District of Columbia. (App. 
16, 17.) The principal question involved in this appeal is 
the extent to which such income is taxable under the Acts 5 

5 Act of July 26, 1939, 53 Stat. 1087, Title II, as amended by the Act 
of February 2, 1942, 56 Stat. 42, D. C. Code, 1940 ed., Sec. 47-1501, et seq. 
and Supp. VII, Sec. 47-1502, et seq. 

Act of July 16, 1947, 61 Stat. 331. 
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of 1939 and 1947, respectively. The only other questio 
involves taxes for the two years in such small amounts thj; 
they were described by the Board as being “so small as 
bring into operation the doctrine de minimis.” (App. 29 


n 

at 

to 


•) 


• I 

The receipts from the use of petitioner’s property we) 
“rents” within the meaning of the statutes and r— 
lations. 


re 


■egn- 


In a legal sense, the word “rent” means a certain pecun¬ 
iary amount agreed upon between a tenant and his land¬ 
lord and paid at fixed intervals by the tenant to the landlord 
for the use of land or its appendages. In the popular 
sense, the word “rent” means compensation paid for the 
use of any kind of property, movable or fixed. Davidge v. 
Simmons, 49 App. D. C. 398, 266 F. 2d 1018. Since Congress 
is presumed to use words in a statute in their commonly 
accepted connotation, the amount paid by petitioner’s 
customers for the use of petitioner’s property will be here¬ 
after referred to as “rent.” 

The pertinent provisions of the aforementioned sections 
of both Tax Acts are substantially the same. Under each 
Act the words “gross income” are defined so as to include, 
inter alia, 


“* * * g a j nSj p ro fits, and income derived from 
* • * compensation for personal services of what¬ 
ever kind * * * or income derived from * * * trades, 
businesses [any trade or business] 6 or sales or 
dealings in property whether real or personal, 
growing out of the ownership or use [sale] of, 
or interest in, such property; also from rent * * * 


6 Words enclosed by brackets throughout quotations 
ferences in 1947 Act from 1939 Act, as amended. 


represent pertinent dif- 
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or transactions of any business [trade or business] 
carried on for gain or profit, or gains or profits, 
and income derived from any source whatever .’’ 

Petitioner concedes that portions of the income derived 
in furnishing its own articles were rentals but contends that 
remaining portions were receipts from services, viz. laun¬ 
dering, rendered its customers which should have been ap¬ 
portioned to sources both within and without the District in 
accordance with certain alternative formulae advanced by 
it. (Pet. Br. 19.) Against such contention, respondent 
contends that the entire amount of income which petitioner 
received for furnishing its articles to customers within the 
District was “rent” and, as such, properly allocable to the 
District under pertinent regulations which provided that 
“rents” received from sources within the District should 
be allocated to the District. (App. 18 “a”; Pet. Br. 37.) 
Petitioner does not contend that those regulations are in¬ 
valid. It merely contends that they are inapplicable to 
large portions (80% and 83-1/3%, respectively) of the 
receipts in question. < 

In further reply to the contentions of petitioner, re¬ 
spondent contends that even if some portions of the income 
in dispute were derived from personal services, a fact which 
respondent does not concede, those phases of such serv¬ 
ices which produced such income were performed within 
the District and the income is therefore attributable to the 
District under the regulations relating to the apportion¬ 
ment of income resulting from services rendered by the 
taxpayer. (App. 18 “(B)(2)”; App. 19 “10-2 (d)(3)”.) 

It is significant that petitioner does not contend that it 
ever parted with title to the property which it furnished 
its customers. There was, then, no sale of the property, 
and the regulations with respect to apportionment of in¬ 
come derived from the manufacture and sale or purchase 
and sale of tangible personal property are not applicable. 
There can be no sale without a transfer of property rights. 
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Five Per Cent Cases, 110 U. S. 471, 478, 
S. Ct. 210. 


28 L. Ed. 198, 


4 


The income which petitioner received from furnishing 
its articles to its customers was “rent.” As was stated in 
the Supreme Court of Appeals of West Virginia in Earpe 
v. Alderson, 126 W. Va. 707, 30 S.E. 2d 521, 523: 


“The question in issue, as we conceive it, thus 
becomes narrow and relatively simple. We cannot 
adopt the view that the business of the plaintiff 
was simply, or chiefly a “ service ” to her cus¬ 
tomers. Certainly the laundering of the linen and 
other articles was not the real object of the 
contract between the furnisher and the cus¬ 
tomers. It is difficult to perceive how the cus¬ 
tomers had any interest whatever in the renovating 
of these soiled articles. It mattered nothing to 
them whether the reclaimed linen and other arti¬ 
cles were ever laundered, or ever put to any 
further use. The customers were not entitled to 
receive back the identical articles which they had 
used, and, in fact, would receive them again only 
as a coincidence. The customers’ sole right was 
to have clean articles for use. They had no in¬ 
terest whatever in the articles before they were 
delivered or after they were reclaimed. The 
laundering of these articles was no more a service 
to the customers than a like cleaning and prepar¬ 
ing of ordinary commercial commodities for sale 
such as vegetables or fruits, or in the conditioning 
of automobiles, carriages, teams or pianos, and 
other like chattels kept for hire, which require 
a substantial amount of repeated labor to restore 
them to a condition suitable for use. 

“There was, of course, a certain amount of serv¬ 
ice in the delivery of the plaintiff’s linen and 
towels to her customers and possibly some vestige 
of service in removing them from the user’s prem¬ 
ises, but this service does not in the least differ 
from that which ordinarily attends the every-day 
retail sale (Italics supplied.) 
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The income which petitioner received for furnishing its 
articles to its customers was as much “rentals” as was the 
income involved in Warner Brothers Pictures, Inc. v. Dis¬ 
trict of Columbia, 83 U. S. App. D. C. 158, 168 F. 2d 157. 
There the personal property was produced outside the Dis¬ 
trict and here the personal property was put in a condition, 
outside the District, to be hired and rehired in the District. 

In the Warner case this Court held the entire receipts from 
the use of the property to be subject to taxation under the 
1939 Act, thereby holding that the production of property 
outside the District was not to be used to diminish the in- | 
come subject to taxation in the District following the theory 
of Eastman Kodak Co. v. District of Columbia, 76 U. S. App. I 
D C. 339,131 F. 2d 347. Consistent with this Court’s hold¬ 
ing, in effect, that it was of no importance in the Warner 
case as to where the film was produced, here it is likewise 
of no importance whether petitioner laundered or procured 
its articles within or without the District. Under the con- i 
tracts (App. 36-37) petitioner’s customers were entitled 
to receive petitioner’s clean articles suitable for use and 
for the use of such articles the customers paid petitioner 
a specified rental. Petitioner’s customers were not con¬ 
cerned with how or where petitioner maintained or re¬ 
conditioned its property. Indeed, it is safe to say that 
petitioner’s customers in the District would be just as well 
satisfied if petitioner, instead of laundering its articles 
when they became soiled, discarded the old and purchased 
new articles and furnished them to such customers as, in 
fact, it did in some cases during those years. Petitioner’s 
methods of bookkeeping were of no concern to its customers 
and neither was its method or place of laundering its 
articles. 

i 

An argument very similar to that here made by peti¬ 
tioner was made by petitioner in the Warner Bros. v. Dis- • 
trict of Columbia, supra. In its summary of argument 
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contained on page 8 of its brief, 7 petitioner stated as 
follows: 

‘ 1 Every activity of petitioner—production of the 
pictures, execution of the national distribution 
contract, and collection of the consideration under 
the contract—was performed outside of the Dis¬ 
trict of Columbia. The negatives were never in 
the District of Columbia. The source of its in¬ 
come was where the pictures were produced, or 
where the distribution contract was entered into 
and all payments received.” 

This Court rejected that contention and held that “tljie 
location of personal property which is the subject of hij-e 
betrays the source of the owner’s income derived from tljie 
hire.” 

In view of the foregoing, it seems clear that the inconjie 
in question was “rent” and as such properly allocable for 
purposes of tax to the District. It also seems clear that 
the entire amount of such income is allocable without any 
diminution thereof by attributing any portion thereof t:o 
the repair, laundering or purchase of petitioner’s personjal 
property. 

n 

Even if it be assumed that some portion of the income 
question resulted from the rendition of personal 
ices, the entire income is still taxable in the 

Respondent contends that no part of the income in 
tion resulted from “services”, within the meaning of 
lations pertaining to the apportionment and allocation 
income derived from the rendition of personal 
(App. 18 “ (b)(2)”); 19 “10-2 (d) (1)”). The “ 
performed by petitioner did not, in the words of the 

• Br. for petitioner in No. 9536-9537, page S. 
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Court of Appeals of West Virginia in the Harper v. Alder- 
son case, supra, “differ from that which ordinarily attends 
the every-day retail sale.” The fact that petitioner’s 
property was hired and not sold is immaterial. It is com¬ 
mon knowledge that there are a great many instances where 
lessors of property, real and personal, contract to keep the 
property in condition and often the repairs, etc. are made 
by the physical labor of the lessors. The theory that any 
portion of the amount which the lessees of such lessors pay 
is for “services” within the meaning of either the Federal 
Internal Revenue Code or the District tax acts in question 
is untenable. 

In view of the foregoing, the case of Lonas v. National 
Linen Service, 136 F. 2d 433 (Pet. Br. 14), one of the princi¬ 
pal cases upon which petitioner relies in support of its con¬ 
tention that its income from the hire of its articles was 
principally from the service it rendered in laundering such 
articles rather than from hiring them, is not in point. It 
does not involve either income or taxes but resolves the 
question of whether employees in the laundry plant of a 
linen supplier were “engaged in any retail or service estab¬ 
lishment the greater part of whose selling or servicing is in 
intrastate commerce” (italics supplied) under Section 
13(a) (2) of the Fair Labor Standards Act, 29 U. S. C. 201, 
pertaining to minimum wage and overtime compensation. 

In the present case the Board held that “all of the 
services performed by petitioner for District of Columbia 
customers were performed in the District of Columbia” 
within the meaning of the regulations pertaining to the 
apportionment and allocation of income derived from the 
rendition of personal services. (App. 18 “ (b) (2) ”; App. 19 
“10-2(d)(3)”; App. 23.) If any portions of the income 
which petitioner derived from hiring its property to cus¬ 
tomers in the District of Columbia as a result of “serv¬ 
ices” rendered by it, such portions are still subject to tax¬ 
ation under the District statutes. It is obvious that the 
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laundering by petitioner of its own articles in Virgiijia 
produced no income. If petitioner had not furnished those 
, articles to its customers, including those in the District jof 
Columbia, for a consideration, no income would have in¬ 
sulted. Insofar as its customers in the District are con¬ 
cerned the only “service’’ with which they were concerned 
was the delivery to them in the District of the properly. 
And, as was hereinbefore mentioned, it was of no concern 
to petitioner’s customers in the District whether petitioner 
purchased new aprons, towels, etc. or laundered soiled ones, 
much less the place where such articles were laundered 
by petitioner. The “service”, if any, which produced the 
income in question was the act of petitioner in furnishing 
the property to its customers, and in the case of District 
customers that “service” was performed in the District 
and the income resulting therefrom was from sources with¬ 
in the District. 8 

Apparently confusing the rendition of personal services 
by an employee with the service, if any, of supplying per¬ 
sonal property for hire, petitioner has referred to (Pet. 
Br. 22) Section 119(a)(3) of the Internal Revenue Codie 
and Federal Income Tax Regulations (Reg. Ill, Sec. 
29.119-4) and the case of Salmon v. Commissioner, 3 B.T.A. 
838. Neither that case nor the provisions of the statute ahd 
regulations involves income derived from the hire of per¬ 
sonal property. They deal merely with services. 


Exhausting the administrative remedy. 

The Board found, as a fact, that: 


“Neither the amended returns nor the claims 
for refund, nor a combination thereof presented a 
formula within the meaning of the Regulations re- 

8 See and compare 8 Law of Federal Income Taxation, Mertens (1942 ed.) 
Sec. 45.33, page 305. 
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ferred to in Findings of Fact Nos. 9 and 10, but 
such formula can be gathered by induction from 
the facts stated in the amended returns and in the 
schedules attached thereto, copies of which are 
made a part of these findings as Appendixes I, II, 

III, and IV, and petitioner’s theory and method 
were clear to the official of the Assessor’s office 
having charge of the matter. Although petitioner’s 
theory is intelligible, nevertheless, petitioner has 
not shown that the formula prescribed by the 
Regulation is inapplicable or apportions to the 
District a greater portion of petitioner's gross 
income than is reasonably attributable to sources 
within the District, nor that petitioner's theory 
would be appropriate if such condition existed." 
(App. 22.) (Italics supplied.) 

In other words, the Board found that while petitioner 
had submitted information from which a formula of ap¬ 
portionment could be ascertained by deduction by the as¬ 
sessing authorities and thus had exhausted its adminis¬ 
trative remedy in that respect, petitioner had not shown 
that the method of taxation which had been applied by 
the assessing authorities apportioned to the District a 
greater portion of petitioner’s income than was reasonably 
attributable to sources within the District or that peti¬ 
tioner’s formula would be appropriate if the method em¬ 
ployed by the assessing authorities apportioned a greater 
portion of the income to the District than was properly at¬ 
tributable to sources within the District. That such fail¬ 
ure or neglect on the part of the taxpayer was a failure 
to exhaust its administrative remedies, at least with re¬ 
spect to the 1947 tax, is clear since the regulations appli¬ 
cable to that year provided, inter alia, that: 


“If it shall appear to any taxpayer that the 
formulae herein prescribed are inapplicable to its 
business or will operate so as to apportion to the 
District a greater portion of the net taxable income 
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of such taxpayer than is fairly attributable to 
the District, such taxpayer may file with the As¬ 
sessor a statement of its objections to the use of 
such formulae together with a proposed alterna¬ 
tive method of apportionment. Such statement 
and proposal shall be supported by whatever evi¬ 
dence the taxpayer deems necessary or the As¬ 
sessor may request.” (App. 20.) 

As was hereinabove stated, the Board made finding 
of fact with respect to the submission of formulae by the 
taxpayer and objections to the method employed by the 
assessing authorities. (App. 22.) Those findings of the 
Board are supported by the record (App. 11, 23-2*:) 
and are to be “treated as presumptively correct and a:*e 
accepted unless clearly wrong.” District of Columbia v. 
Pace, 320 U. S. 698, 703, 88 L. Ed. 408, 64 S. Ct. 406. 

“It is, of course, elementary that one is required in tax 
procedure to exhaust the administrative remedies,” and 
the Assessor of the District of Columbia is an administra¬ 
tive official. Panitz, et al. v. District of Columbia, 72 App. 
D. C. 131, 112 F. 2d 39. This Court has further held that 
“It is essential that the administrative remedy be fully 
availed of and exhausted before resort to judicial review^” 
National Bank of Washington, Guardian v. District of Col¬ 
umbia, 85 U. S. App. D. C. 187, 176 F. 2d 62. 

With respect to the tax on those portions of petitioner’s 
income for the years in question which resulted from its 
laundering of property belonging to others, it is certainly 
clear that petitioner did not furnish the assessing author¬ 
ities with any information. As the Administrator of the 
Income and Franchise Tax Division advised petitioner in 
a letter dated June 7, 1949, “since no information has been 
furnished as to what part of the gross receipts from laun¬ 
dering garments owned by your customers was received 
from those located in the District of Columbia it does not 
appear that there is any basis for a recomputation of 
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income subject to the tax and your claim is therefore 
denied/ ’ (App. 14.) 

Not only did petitioner fail to supply the assessing au¬ 
thorities with any information concerning these portions 
of its income but did not adduce any evidence thereon in 
the hearing before the Board (App. passim). And this 
Court has held that the Board of Tax Appeals for the Dis¬ 
trict of Columbia “is made, by statute, a constituent mem¬ 
ber of the assessing authorities/’ Watrous, et ol. v. District 
of Columbia, 77 U. S. App. D. C. 295,135 F. 2d 654. In any 
event, the difference in tax upon these portions of peti¬ 
tioner’s income would, as the Board found, be so small as 
to come within the doctrine “lex non curate de minimis.” 

CONCLUSION 

The decision of the Board of Tax Appeals in this case is 
correct and should be affirmed. 

Respectfully submitted, 


Vernon E. West, 

Corporation Counsel, D. C., 

Chester H. Gray, 

Principal Assistant Corporation 
Counsel, D. C., 

Harry L. Walker, 

Assistant Corporation Counsel, D. C., 
William S. Cheatham, 

Assistant Corporation Counsel, D. C., 
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I. 

ERRONEOUS STATEMENTS IN RESPONDENT’S 

BRIEF. 

In its Statement of the Case on page 5 of its brief, the 
Respondent says: 

Petitioner excluded from gross income 80% of its in¬ 
come derived from the rental of petitioner’s personal 
property in the District for 1946 and excluded 83%% 
of its similar income for 1947. 

And again on page 10, under the first point of its Argu¬ 
ment, the Respondent says: 

Petitioner concedes that portions of the income de¬ 
rived from furnishing its own articles were rentals but 
contends that the remaining portions (80% and 83%%, 
for the respective years) were received from services, 
viz., laundering, rendered its customers which should 
have been apportioned to sources without the District. 

These statements are erroneous and are at variance with 
both the Petitioner’s contentions and the Board’s findings. 
The Petitioner did not exclude any of its gross income but, 
in both the original and the amended returns, reported its 
entire gross income from all sources. Its net income tax¬ 
able by the District was determined by formulae of ap¬ 
portionment. 

In the amended returns the Petitioner included in the 
numerator of the apportionment fraction 20 per cent of its 
receipts from so-called “rental” customers in the District 
for 1946, and 16% per cent for 1947. These portions, the 
Petitioner contends, represent the only part of its unitary 
charges to so-called “rental” customers in the District 
which was made solely for the use of the Petitioner’s prop¬ 
erty and therefore properly to be treated as rents. It did 
not exclude from the numerator of the fraction, as the Re¬ 
spondent apparently believes, the remaining 80 per cent 
and 83% per cent, respectively of the receipts from its 
District “rental” customers. 
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On the contrary, as the Petitioner has contended both 
here and before the Board, these percentages of the Peti¬ 
tioner’s receipts were the portion representing charges for 
services, to be apportioned between the District and out¬ 
side sources by reason of the fact that services for the Dis¬ 
trict customers were performed both within and without 
the District. The Petitioner does not contend, as the Re¬ 
spondent says in the above quotation from its brief, thlat 
these percentages are to be apportioned entirely to sourdes 
without the District. 

In the amended returns for 1946 the Petitioner included 
in the numerator of the apportionment fraction 32.1 ]}er 
cent of the 80 per cent which the Respondent says was En¬ 
tirely excluded. And for 1947 it included in the numerator 
of the apportionment fraction 20.5 per cent of the 83per 
cent which Respondent says was entirely excluded. The 
figures 32.1 per cent and 20.5 per cent were determined on 
the basis of the Petitioner’s expenses incurred within the 
District in connection with merchandise and pick-up and 
redeliverv service, as has been explained in the Petitioner’s 
main brief, p. 27. The Board understood the Petitioner’s 
position on this point and did not have the Respondent’s 
mistaken impression that Petitioner had allocated the (in- 
tire 80 per cent and 83>3 per cent to sources outside the 
District. (See Finding 11, J. A., p. 21.) 

n. 

THE PETITIONER’S SERVICES IN THE CASE OF ITS 
DISTRICT CUSTOMERS WERE NOT ALL PER¬ 


FORMED WITHIN THE DISTRICT. 

On page 15 of the Respondent’s brief under Point II of 
its Argument, the Respondent contends that the service, if 
any, which produced the income in question was the act of 
petitioner in furnishing the property to its customers, 2 nd 
in the case of District customers that service was performed 
in the District. This ignores the fact that an essential part, 
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indeed the major part, of the petitioner’s obligation under 
its contracts with “rental” customers (see Pet. Ex. 13, 
J. A., p. 36) was the regular cleaning or laundering service 
during the term of the contracts. That laundering service 
was done in Virginia, just the same as it was for customers 
who owned their articles. Respondent says that the laun¬ 
dering of the articles in Virginia would have produced no 
income if they had not been delivered to the customers. By 
the same token, the laundering of a customer’s personally 
owned articles in Virginia would produce no income if the 
articles were not returned or delivered to the customer. 
But the law is well settled that the source of income from 
services is the place where the activity occurred and not the 
place where the recipient of the services is located. (See 
Point III, pp. 21-25, of Petitioner’s main brief.) 

The Respondent, by citing 8 Lavr of Federal Income Taxa¬ 
tion, Mertens (1942 Ed.) Sec. 45.33, p. 305, and by its state¬ 
ment that Petitioner has confused the rule with respect to 
rendition of personal services by an employee under Sec. 
119(a)(3) of the Internal Revenue Code, seems to be sug¬ 
gesting that the rule as to source of service income is dif¬ 
ferent if a corporation, rather than an individual, performs 
the services. Clearly, however, the rule is the same in both 
cases. This is borne out by the first annotation in the 
pocket part under the same section of the same authority 
cited by the Respondent. See 8 Law of Federal Income 
Taxation, Mertens (1946 Supp.) Sec. 45.33, p. 71, digesting 
the case of Yardley & Co., Ltd., B. T. A. Memo. Op., Dkts. 
106585-6 (Aug. 26, 1942), 1942 P-H B. T. A. Memo. Dec. 

42,482. In that case a British corporation received pay¬ 
ments from an American corporation for service rendered 
by the British corporation and its employees. The evidence 
showed that 90 per cent of the service was rendered in 
England and 10 per cent in the United States. Conse¬ 
quently, it was held that only 10 per cent of the payments 
constituted income from sources within the United States 
under Section 119(a)(3) of the Revenue Act of 1928, the 
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predecessor of Section 119(a)(3) of the Internal Revenue 
Code cited in Petitioner’s main brief, p. 22. 

Moreover, in the case of Weaver Brothers v. District of 
Columbia , D. C. B. T. A. Dkt. 491, Op. 297, Nov. 27, 1941, 
much of the income involved was service income accruing 
to a corporation on account of services performed by its 
officers and employees. There the Board apportioned the 
income in accordance with the place where the service ac¬ 
tivities occurred, regardless of the location or residence of 
the recipients of such services. Though the Petitioner, 
throughout this proceeding, has consistently relied upon 
the Weaver Brothers case, the Respondent has not even 
mentioned the case in its brief. 

III. 


THE PETITIONER FULLY EXHAUSTED ITS AD]VHN- 
ISTRATIVE REMEDIES. 

Before the Board, the Respondent argued that the Peti¬ 
tioner had not “exhausted its administrative remedies” 
because, allegedly, the Petitioner had not sufficiently com¬ 
plied with provisions of the District tax Regulations con¬ 
cerning the statement of its objections to the method of 
apportionment employed in the assessment of the tax. The 
Board having found against the Respondent on that ground, 
the Respondent now advances before this Court the propo¬ 
sition, as stated in its Summary of Argument on page 8 
of its brief, that: 


If petitioner is correct in its theory that somq por¬ 
tions of the income in question should have bee i ap¬ 
portioned to sources without the District petitioner 
failed to exhaust its administrative remedy in connec¬ 
tion therewith in that it failed to show that the method 
of taxation adopted by the assessing authorities at¬ 
tributed a greater portion of petitioner’s income to the 
District than was fairly attributable to the trade or 
business carried on within the District or from sources 
within the District, and also failed to show that the 
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formula submitted by it would be applicable if the 
method of taxation used by the Assessor was inap¬ 
plicable. 

It is difficult to understand the basis of the Respondent’s 
contention that Petitioner has not exhausted its adminis¬ 
trative remedy. The income in question is the Petitioner’s 
receipts from its District customers. In short, what the Re¬ 
spondent says is that, granting that some of this income 
should be apportioned to sources outside the District, the 
Petitioner has failed to show that the method of taxation 
adopted by the Assessor is wrong. Indisputably, the 
method of taxation adopted by the Assessor attributes 100 
per cent of such income to the District. If some part of 
this 100 per cent should be apportioned to sources outside 
the District, how, then, could the Assessor’s method of taxa¬ 
tion be right! The statute taxes corporations only on in¬ 
come from District sources, and a method of taxation which 
includes income from outside sources is, on its face, in vio¬ 
lation of the statute and results in an inequitable tax. 

The cases cited by the Respondent under Point III of its 
Argument in connection with “exhausting the administra¬ 
tive remedy” have no application whatever to the facts 
of the instant case. In Panitz, et al. v. District of Columbia, 
72 App. D. C. 131, 112 F. 2d 39 (1940), the only issue was 
whether there had been an involuntary payment of tax, 
involuntary payment being a prerequisite to the jurisdic¬ 
tion of the Board of Tax Appeals at that time. Under the 
law applicable in the present proceeding, involuntary pay¬ 
ment is not a jurisdictional prerequisite. In National Bank 
of Washington, Guardian v. District of Columbia, 85 U. S. 
App. D. C. 187, 176 F. 2d 62 (1949), the taxpayer raised 
two questions before the Court that had not been presented 
to the Board. Petitioner here is raising no questions or 
issues that have not been fully presented to the Board. 

Moreover, it is apparent from the Respondent’s argu¬ 
ment quoted above that the Respondent has fallen into the 
same error as the Board—i.e., the assumption that the 
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formula proposed in the amended returns was not one pre¬ 
scribed in the Regulations. From the beginning of this 
proceeding the Petitioner has contended that the “service 
business” formula 'prescribed in the Regulations is the one 
properly applicable to its business, rather than the “sales 
business” formula prescribed in the Regulations. It was 
on the basis of the “sales business” formula that the tax 
was assessed and paid. Petitioner is happy to note Re¬ 
spondent’s concession, on page 10 of its brief, that the pro¬ 
visions of the Regulations with respect to apportionment of 
income derived from the manufacture and sale or purchase 
and sale of tangible personal property are not applicable. 

The Petitioner has fully presented to the Assessor and 
to the Board all the facts necessary to show T what portions 
of its income are attributable, respectively, to sources wi thin 
and without the District. It has shown what portion of its 
income constitutes “rents” attributable entirely to District 
sources. It has likewise shown what portion represents 
charges for services performed in the District and what 
portion represents charges for services performed outside 
the District, within the meaning of the “service business” 
formula of the Regulations. What more can any taxpayer 
be required to do in order to “exhaust its administrative 
remedy”? 

Respectfully submitted, 

Albert E. Arent, 

J. Fay Hall, Jr., 

1002 Ring Building, 
Washington 6, D. C., 
Attorneys for Petitioner, 

Of Counsel: 

Posner, Berge, Fox and Arent, 

1002 Ring Building, 

Washington 6, D. C. 

Dated: November 9, 1950. 




